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ABATEMENT. See Ejectment, 2, 8. 
ACTIONS. See Torts, 2. 
ADMINISTRATORS AND EXECUTORS. 


1. 


Estopped from again selling, administrator will be where he has 
once sold remainder interest after dower to widow, and stated 
to purchaser from her of fee, that he had means in his hands 
going to her from the estate sufficient to cover purchase money 
due by her, thus inducing him to buy. Alen, administrator, 
vs. Morgan et al, 107. 


. Party, administrator made over his objection for purpose of ena- 


bling counsel to prosecute for fees. Manning vs. Manning, 
guardian, et al., 187. 


. New promise by administrator, to relieve from statutory bar of 


1869, it must appear that bar had not attached before death of 
intestate. DuBignon, adm’z, vs. Backer & Cohen, 206. 


. Widow’s dower and year’s support, mortgage dated May 26th, 


1872, though executed to secure the repayment of money used 
by mortgagor in purchase of real estate, postponed thereto. 
Wilson vs. Peeples et al., 218. 


. Action by distributee against purchaser from administratrix, alleg- 


8. 
9. 


ing that payment had been fraudulently made in worthless 
railroad stock, and that administratrix refused to sue for pur- 
chase money, is demurrable, the administratrix not being a 
party, and it not being alleged that she and her sureties were 
insolvent. Dennis vs. Smith, 269. 


. Mortgagees cannot set up title from deceased mortgagor to third 


person for purpose of defeating widow’s claim of dower and 
year’s support. Carter, executriz, et al. vs. Hallahan, et al., 314. 


. Bill filed by one who holds under executor’s sale, against execu- 


tor and others, to quiet title, alleging that order for sale was 
never recorded but lost, and ordinary dead ; jury found sale 
regular and that order had -been granted; sufficient in suit 
between devisees in remainder and purchaser to admit execu- 
tor’s deed without other proof as to order. Wilkinson, guar- 
dian, et al. vs. Tuggle, executor, 381. 

Devisees in remainder were represented by executor. Ibid. 


Account for less than $100.00 set apart to widow for year’s sup- 
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port, she has sufficient title from time of return of appraisers, 
to maintain action thereon. Doyle vs. Martin, 410. 


. Ordinary cannot order representatives of deceased to execute 
title to land, except on petition of holder of bond. Ford vs. 
Holmes, 419. 

. Bale by administrator, rule is caveat emptor. Kirkland vs. Wade, 
guardian, 478. 

. Decease! administrator, suit may be brought on bond of by 
creditor of intestate, notwithstanding an administrator de bonis 
non, when. Thornton, ordinary, vs. Parks et al., 549. 

. Personalty, after death of debtor, taken possession of by stranger, 
and on death of latter, taken possession of by his executor, 
who converted same, right of action therefor is in adminis- 
trator of debtor, and creditors cannot maintain bill against 
second wrong-doer without showing some good reason why 
they sue instead of the administrator. Jones et al. vs McLeod 
et al., 602. 

. Legatee, through ignorance or mistake, consents to be excluded 
from fund about to be distributed by executrix, latter will be 
free from any liability for money thus paid out. Upon revo- 
cation of consent she will be liable to the extent of any balance 
in her hands. Rabun vs. Rabun, executriz, 647, 


. Executor’s duty to pay, who neglected it, his executor’s duty to 
pay in his stead, if sufficient assets came to latter either from 


the original estate or estate of first executor. Windsor et al. vs. 
Bell, executor, 671. 

16. Action against executor of deceased representative, defendant 
being misdescribed as administrator, competent to amend by 
changing description to executor. Ibid. 


ADVERTISEMENT. See Mandamuez, 1. 


AMENDMENT. 


1. Motion to vacate judgment by default overruled because no mer- 
itorious defense to action was shown, too late to amend by 
adding pleas setting up new defenses. Cannon vs. Harrold, 
Johnson & Co., 158. 

2. New and distinct parties cannot be substituted by amendment. 
Gill vs. Tison et al., 161. 

3. Non est factum can be pleaded at term after first only by way of 
amendment to some plea already filed. Hayden vs. Atlanta 
Cotton Factory, 233. 

4. Homestead proceedings pending in superior court on appeal, are 
amendable at February term, 1878, though commenced before 
ordinary as early as 1875. Burns vs. Chandler, 385. 

5. Omission of surveyor to make affidavit to correctness of plat and 
value of premises, supplied by amendment. did, 
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. Description of demand sought to be recovered in justice court 
may be supplied by amendment. Davis vs, Wilson, 388. 

. Brief of evidence amendable at any time while motion for new 
trial is pending. Ford vs. Holmes, 419. 

. Complaint for land amendable by adding abstract of title. Camp 
vs. Smith, 449. 

. Substitution of one plaintiff for another by amendment will 
stand, unless objection be urged in due time. Ansley vs. Jor- 
dan, 482. 

. Equity, new parties to bill brought in by amendment. Clary & 
Whaley vs. Haines et al., 520. 

. Judgment dismissing bill on demurrer; this court will not, on 
request, embody in affirmance leave to amend, unless amend- 
ment would make case for relief beyond all reasonable doubt; 
nor even then, if there has been apparently needless delay. 
Branch, Sons & Co. vs. Knapp et al., 614. 

. Executor of deceased representative, defendant being misde- 
scribed as administrator, competent to amend by changing 
description toexecutor. Windsor et al. vs. Bell, ex’r., 671. 

. Wife's legacy, declaration for being in name of husband and 
wife, it may be amended by making suit proceed for wife’s 
use. Ibid. 


APPEAL. 


1. Justice courts, provision of constitution of 1877 as to appeals 
from, does not, of itself, change existing laws. Tibbs vs. 
Williamson, '74. 

2. Numerous justice court cases consolidated and tried together 
by consent, clerk nevertheless entitled to costs in each case. 
Williams, Birnie & Co. vs. Officers of Court, 95. 


8. Justice court, appeal may be had from by consent. Smith et 
al. vs. Rawson, assignee, 208. 


4. New trial, question of right to appeal does not arise on motion 
for. Ansley vs. Jordan, 482. 


ARBITRAMENT AND AWARD. 


1. Submission of matter not pending in court, award, to be made 
judgment, must be returned to next superior court of cownty 
where it was made. Marshall vs, Hicks, 72. 


2. Award binding unless attached for fraud, palpable mistake of 
law, or reference of matter to chance or lot. Brand et al. 
vs. Sorrelis, 162. 

3. Exceptions not sufficiently definite in pointing out mistakes, 
showing their materiality, and alleging that,award resulted 
therefrom. It does not appear that the matters of defense 
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therein relied on, were pleaded to action prior to reference, or 
that they were directly insisted on before arbitrators. Virginia 
Home Insurance Co., v8. Gray, adm’r, 515. 


4. Reform policy, award did not, or attempt todo it. With no 
pleadings before them but the declaration, arbitrators were 
not bound, as matter of law, to award in favor of defendaat, 
or to find less for plaintiff than whole amount of policy. 
Ibid. 

ARSON. See criminal law, 3. 


ATTACHMENT. 


1. Replevy bond prescribed by statute is for payment of recovery, 
not for production of property. Clary & Whaley vs. Haines 
et al., 520. 


2. Subscriber to stock of foreign corporation, whose subscription 
was induced by fraudulent representations of an agent, mav 
rescind or repudiate contract, and proceed by attachment as 
for money had and received. Grangers’ Ins. Co. vs. Turner, 
561. 


ATTORNEY AND CLIENT. 


1. Settlement having been made by parties, attorney thereafter 
prosecuting bill to extent of fees, can occupy no better posi- 
tion than his client did before settlement. Kinnebrew vs. 
Me Whorter et al, 33. 


2. Discontinue without paying fees, party cannot; counsel may go 
on and prosecute for fees. Hence administrator may be 
made party for this purpose over his objection. Manning vs. 
Manning, guardian, et al, 137. 

8. Motion for new trial called, and one of counsel for movant 
absent without leave, court may dispose of motion though ad- 
vised of agreement with opposite counsel to postpone until 
some time in vacation. Ford vs. Holmes, 419. 

4, Court not bound to conform to private arrangements of counsel 
in conduct of business. did. 


5. One of two counsel absent from providential cause, and client 
and associate counsel not informed of cause of absence in 
time to move for continuance, not ground for new trial where 
absent counsel might have informed them in due time, or 
they, by diligent inquiry, might have acquired the informa- 
tion. Hart vs. Thomas & Co., 470. 


6. Foreign corporation, action against by service on agent, who 
also qualified to exceptions to award; not competent for coun- 
sel to verify amendment to exceptions, it not appearing that 
corporation had withdrawn from business here, or that agent 
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was a non-resident of the county, or even absent therefrom. 
Va. Home Ins. Co. vs. Gray, adm’r, 515. 


BANKRUPT. 


1. Judgment rendered pending bankruptcy by state court valid, 
where no application to stay proceedings, etc., was made. 
Steadman vs. Lee, 58. 


2. Homestead cannot be set apart in state court on application of 
wife after bankruptcy, for title thereby passes out of bank- 
rupt. Smith vs. Roberts, adm’r, et al., 228. 


8. Action against two, one becomes bankrupt, judgment is 
rendered against the other, and joint property is sold under 
ji. fa. based on judgment, and proceeds, by agreement, to be 
distributed between the creditors and assignee as property 
would have been divided. Held, that after payment of ex- 
penses, equal division was proper. Jenkins et al. vs. Atwa- 
ter, assignee, 291. 

4. Discharge pending suit in state court, commenced befvre pro- 
ceedings in bankruptcy, is matter for plea. It cannot be set 
up by illegality attacking judgment. Finney vs. Mayer & 
0o., 500. 


BANKS. 


1. National bank is chartered bank within meaning of $2781 of 
Code on subject of notice and protest. Falk & Oo., vs. 
Rothschild, 595. 


2. Unpaid stock became payable to assignees after assignment, 
without further notice to shareholders, and statute of limita- 
tion began to run in their favor against assignees as soon as 
surrender of charter was accepted by legislature. Branch, 
Sons & Co. vs. Knapp etal., 614. 


8. Ultimate liability to redeem bills does not attach to a decree 
against banks or its assignees, but to the bank-bills them- 
selves. When sought to be enforced, bills must be set out, 
notwithstanding such prior decree. Ibid, 


BOND. See Surety and Indorser, 2-5. 
CERTIORARI. 


1. Nuisance by obstruction to neighborhood road, whether justices 
have jurisdiction to abate, etc., the question, superior court 
should not interfere by prohibition. Remedy is by certiorari. 
Hart et al., justices, vs. Taylor, 156. 


2. Municipal corporation cannot have certiorari to acquittal in cor- 
poration court. Cranston vs. Mayor, etc., of Augusta, 573. 
3. Costs paid to justice as condition precedent to certiorari, not re 
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coverable from him by rule in superior court after reversal for 
mere error. Abrams, J. P. vs. Ryan, 597. 


CHARGE OF COURT. 


1. Portion of charge excepted to not copied in motion for new 
trial, nor plainly referred to in entire charge, exception not 
considered. Hagle, & Phenix Co. et al. vs. West et al., 120. 

. Exception to entire charge, without specifying particular error, 
too vague and indefinite. Brun. & Al. R. R. vs. Toomer, 
adm’r, 253. 

. Issue of possession between landlord and tenant, error to in- 
struct jury to find whether deed of former be fraudulent and 
should be canceled, there being no equitable pleadings, nor 
prayer for such relief. Tufts vs. DuBignon, 322. 

Attention being called to the one witness of defendant by name, 
fairness demands that like attention should be called to wit- 
ness for plaintiff. did. 

. Question asked by court of witness should not intimate opinion 
against prisoner. Harris vs. State, 359. 


. Opinion on evidence should not be intimated. did. 


. Written requests not objectionable; but refusal to give same, in 
view of charge given, not ground of new trial. Wheatky 
& Co. vs. West, 401. 


Writing, charge must be given in, if request be made as pre- 
scribed in $244 of Code. That charge was taken down by 
stenographic reporter verbatim et literatim, not cure defect. 
Ibid. 

Evidence introduced by both parties, not proper to instruct jury 
that if they believe from evidence of plaintiff thus and so, 
then it would devolve upon defendant to show clearly thus 
and so. Parrott & Bro. vs. Johnson, 475. 

. Discharged employee, action by; not necessary to specify in 
charge particular acts which would justify dismissal, no re- 
quest having been made. Ansley vs. Jordan, 482. 

11. Evidence, none to authorize §2756 of Code being given in 
charge. Sims vs. Dorsey, 488. 


12. Evidence, none to authorize, charge error. Bostock vs. State, 
635. 


CLAIM. 


1. Record of former claim admissible to show that points involved 
are res adjudicata, without any special plea. Johnson vs, 
Lovelace, 62. 


2. Record thus admitted, claimant not confined to avoidance of 
former judgment. did. 
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8. Judgments precisely similar except as to amount, that property 
was found subject to one conclusive in favor of other. Ibid. 

4. Justice court summons, on which execution was based, did not 
show that defendant resided within militia district, not render 
proceedings void, the evidence disclosing that he did. Hart 
vs. Block, 133. 

5. Rule requiring issue to be tendered, not prevent plaintiff’s doing 
so before call of case. Traverse of claim on return of papers 
into court was substantial compliance therewith. Sirmans vs. 
Bush, trustee, 136. 

6. Onus, to change, plaintiff must show either title in defendant or 
possession since judgment. Insufficient to show deed from 
him to another. Knowles vs. Jourdan, for use, 299. 

7. Withdrawal, statutory right of exhausted, second not allowed. 
Hart vs. Thomas & Co., 470. 

8. Statutory exemption of land, wife has sufficient interest in to 
interpose claim in her own name. Connally vs. Hardwick, 501. 

9. Possession in defendant in fi. fa. after judgment, casts onus on 
claimant. Brown vs. Houser, 629. 

10. Deed to defendant as trustee for wife, and conveyance from them 
to claimant, being fraudulent and void, do not shift the onus. 
Ibid. 

11. Wife’s money invested in land which was subsequently convey- 
ed to her by husband; claim by her and verdict and judgment 
finding same subject, not bar suit against creditor for money. 


Chappell vs, Boyd, 662. 
CLOUD ON TITLE. See Injunction and Receiver, 1. 
COLLATERAL SECURITY. 


1. Liability of party holding for failure to collect, question for ju- 
ry under all the facts and circumstances of case. Davis vs. 
Alston, 225. 


CONSIDERATION. See Contracts, 2. 
CONSOLIDATION OF CASES. See Justice Courts, 4-6. 
CONSPIRACY. See Oriminal Law, 5. 
CONSTITUTIONAL LAW. 


1. Incorporate three corporations, general assembly cannot under 
onelaw. King et al. vs. Banks et al., relators, 20. 

2. Appeals from justice courts, provision of constitution of 1877 as 
43 ‘ 
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to, does not, of itself, change existing laws. Tibbs vs. William- 
son, 74. 

8. Judgment to be rendered by city court without jury where no 
issuable defense is filed on oath, act providing is constitutional. 
Dortie v3. Lockwood, 293. 

4, Jury, to prescribe the mode of obtaining, is not to deprive litigant 

of right of trial by. did. 


5. New trials, act of February 24, 1873 conferring power on county 
judge to grant, unconstitutional. Pitis vs. Carr, 454. 


CONTEMPT. 
See Injunction and Receiver, 6. 


CONTINUANCE. 


1. Pleas all stricken and no issue left, continuance properly refused. 
Woolfolk vs. Beach, 67. 


2. Absence of witness, showing on ground of, insufficient unless it 
states that application was not made for delay. Newsome vs. 
State, 481. 


CONTRACTS. 


1. Streets of city, contract for working made for one year, the city 
reserving right to ‘‘ judge of the faithfulness and sufficiency 
of said contractor, and the hands he may have employed ;” if 
contractor be captiously discharged before expiration of year, 
he has cause of action. Alexander vs. Mayor etc., of Americus, 
76. 


2. Nudum pactum ; where note had been paid in Confederate money, 
and after it proved worthless, defendant thinking it hard that 
payee should lose, gave second note as gift, constitutes. Beazley 
v8, Gignilliat, assignee, 187. 

3. Reasonable time ; agreement that counter-account held by maker 
of due bill should be submitted to cestui que trust, that she 
might strike incorrect items, and a settlement be had on that 
basis, account must be presented within. Davison et al. vs. 
Broach, trustee, 201. 


4. Note provided that guano was sold under analysis of inspector, 
and that inspector is constituted ‘“—— agent, and —— agree 
to be bound by his inspection;”’ no such express contract by 
purchaser to be bound by analysis as to authorize court to 
strike plea that article was worthless as a fertilizer. Wiggins 
vs. Oleghorn, Herring & Co., 364. 


. Ambiguous, contract was, and meaning should have been left to 
jury. Ibid. 


. Condition of mortgage, agreement that licn shall cease on pay- 
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ment of part of debt, is in conflict with. Taylor vs, Thomas, 
472. 


. Given part of debt, contract to pay; not complied with by pay- 
ment of less part. Ibid. 

. Fertilizer, farmer deducting from tenants’ share of crop half 
what he agreed to pay therefor, they not objecting, may after- 
wards bind himself to refund on defeating suit brought 
against him for price. Such promise has.support of strong 
moral obligation. Parrott & Bro, vs. Johnson, 475 

. Employee wrongfully dismissed, action by after term has expir- 
ed; measure of recovery is full pay at contract rate. To miti- 
gate by reason of earnings which employe realized inter- 
mediate dismis:al and expiration of term, mitigating facts 
must be proved as matter of defense. Ansley vs. Jordan, 482. 

. Interest could be allowed from time wages became due, though 
not expressly claimed in declaration, the aggregate of verdict 
being less than amount laid in the ad damnum. 1 bid. 

. Charge not erroneous in failing to specify particular acts and 
omissions which would justify employer in discharging em- 
ploye, no request to enter into such details having been made. 
I bid. 

. Minor having testified that he made alleged contract for his 
mother, there was sufficient evidence to prevent non suit. 
Ibid. 

. Clerk to deliver sacks of flour from mill to drayman, and to 
send with each load correct note of number placed on dray, 
not immoral or illegal to stipulate (the drayman having con- 
tracted on like terms) that errors in delivery shall be charged to 
one and credited to the other. Maher vs. Millers, 556. 

. After wages of clerk have been paid except an amount deduct- 
ed, without distinct objection, for over delivery, and after 
this amount has been paid to the draymap, too late to bring 
action against employer, even if drayman stole sacks. J did. 

15. Consideration of deed, the contract being executed, will only be 
scrutinized through extrinsic evidence when the principles of 
justice require it. Sewell vs, Holland, 608. 


CORPORATIONS. 


1. General assembly cannot constitutionally incorporate three cor- 
porations by one law. King et al. vs, Banks et al., relators, 20. 

2. Officers of temperance society, contest between as to legality of 
election, equity will not interfere, Remedy is by guo warran- 
to. Hussey et al. vs. Gallagher et al., 86. 

8. By-laws may provide for trial of delinquent member, prescribe 
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qualification of witnesses, rules of evidence etc., without be- 
ing unreasonable. did. 


4. Directors having approved and accepted subscriptions to stock 
of sufficient amount to bind stockholders under their con- 
tracts, burden of showing that any of such subscriptions were 
worthless or fraudulent is on party setting up such defense. 
Hayden vs, Atlanta Cotton Factory, 233. 


5. Nothing being specified in the contract of subscription in regard 
to allowing payment for stock otherwise than in money, and 
subscriptions having been received payable in specifics, bur- 
den on corporation to show that they were the equivalent of 
cash. Jbdid. 


6. Business of corporation ceased for ten years, no officer or agent 
within state, and all the stockholders non-residents except 
complainants, equity cannot divest it of title to its franchises 
and real estate by decreeing a sale thereof for division 
amongst its stockholders. Craft, ex’r, et al. vs. Lumpkin 
Ches. Min. Co., 465. 


7. Foreign corporation, action against by service on agent, who 
also qualified to exceptions to award; not competent for coun. 
sel to verify amendment to exceptions, it not appearing that 
corporation had withdrawn from business here, or that agent 
was a non-resident of the county, or even absent therefrom, 
Va. Home Ins. Co. vs. Gray, adm'r, 515. 


8. Subscriber to stock of foreign corporation, whose subscription 
was induced by fraudulent representations of agent, may re- 
scind or repudiate contract, and proceed by attachment as for 
money had and received. Grangers’ Ins. Co. vs. Turner, 561. 


COSTS. 


1. Misdemeanor, true bill found in superior court and transferred 
to county court, county solicitor not entitled to any fee for 
drawing bill. It belongs to the solicitor-general. Thomas, 
county judge, vs. Thomas, county sol., 70. 


2. Numerous justice court cases between same parties, consolida- 
ted in superior court and tried together by consent, clerk nev- 
ertheless entitled to costs in each case. Williams, Birnie & Co. 
vs. Officers of Court, 95. 


8. Fines imposed for offenses, gist of which was violation of Sab- 
bath, not appropriated to use specified, nor paid to the ordi- 
nary therefor, until after the passage of act of 1875 giving 
officers a lien on all funds, etc., such lien attached, and when 
distributed under order of court,-fund could not be recovered 
from solicitor-general. Pittman, ord., vs. Glenn, sol. gen., 876. 


4. Whether or not judgments distributing fund before act of 1875 
were void, can make no difference. did. 
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5. Certiorari, costs paid to justice as condition precedent, not re- 
coverable by rule in superior court on reversal for mere error. 
Abrams, J. P., vs. Ryan, 597. 


COUNTY JUDGE. See Constitutional Law, 5; Landlord and Ten- 
ant, 1. 


COUNTY MATTERS. 


1. Trespass against ordinary and commissioners as individuals, 
with plea that they had acted officially, which was followed by 
a settlement of the case; upon these facts treasurer not com- 
pelled by mandamus to pay fees of their counsel out of coun- 
ty funds. Cravley, treas., vs. Mershon, for use, 284. 

2. Ordinary and commissioners were disqualified to pass order for 
payment of fees. Ibid. 


COUNTY SOLICITOR. See Costs, 1. 
CRIMINAL LAW. 


1. Refusal of new trial on ground that child seven years of age was 
permitted to testify, when judge, from examination, was satis- 
fied as to her intelligence, etc., not controlled, especially when 
there was other evidence to support the verdict. Johnson vs. 
State, 35. 

. Stabbing admitted, malice presumed. Hogan vs. State, 43. 

. Written request by ten of jury which found defendant guilty, 
that court would be as lenient as possible, formed no part of 
official proceedings, the jurors distinctly stating that they acted 
merely as individuals. Roby vs. State, 45. 

. Arson, wilful and malicious burning of country church indicta- 
ble as under $4397 of Code. Watt vs. State, 66. 

. Jury, irregular conduct in charged but overcome by counter- 
affidavits, verdict not disturbed. Allen vs. State, 166. 

. Conspiracy to assault, facts of case authorize charge on law as 
to. Hudgins vs. State, 182. 

. Juror, to disqualify after verdict, there should be the affidavit of 
at least two witnesses, or what is equivalent thereto. J bid. 

. Newly discovered evidence of facts known to defendant, by tes- 
mony of co-defendant, who was not sworn on trial, though 
severance was had, not ground of new trial. Ibid 


. Judge may continue trial over to next week, if necessary to 
complete it, although the following Monday be the time set 
for holding court in another county. Presumption is that 
steps were taken to have the other courtadjourned. J did. 


. Res geste, statements by deceased as to how he received injuries, 
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made almost immediately after their receipt, constitute part of. 
Burns et al. vs. State, 192. 

. Confessions under bodily fear, not warrant conviction. J bid. 

. Count for receiying stolen goods may be joined with count for 
simple larceny. Johnson vs, State, 212. 

. Motion to commit defendant or require him to give new bail, de- 
cision thereon not reviewable at instance of state. State vs. 
Capers, 263. 

. Bigamist, second marriage of was void,and does not render woman 
incompetent to testify against him on criminal trial. Johnson 
vs, State, 305. 

. Confessions, statements made in nature of, if induced by hope of 
benefit, inadmissible. did. 

. Burglary in night, that witness left at nine, and returned at six 
o’clock next morning, on 3d of January, sufficient proof as to 
time. Brown vs. State, 311. 

. That on next night defendant, in company with another, offered 
for sale stolen effects, and when policeman made his appear- 
ance, ran, was shot at, and returned fire, sufficient to convict. 
Ibid. 

. Charge, in substance, that whilst a mere naked possession would 
not authorize conviction, yet above facts would, not error, the 
entire charge not having been sent up. J did. 

. Particulars of difficulty between himself and prosecutor, witness 
for defense cannot be asked on cross-examination, he not hav- 
ing denied ill-feeling. Putnam os. State, 379. 

. Restrain proceedings in criminal matter, equity will not. Phil- 
lips et al vs. Mayor, ete., of Stone Mountain, 386. 

. Concealed weapons, that main-spring of pistol was disabled, not 
render the weapon any the less a ‘‘ pistol,” under Code, $4527. 
Williams vs. State, 417. 

. Concealed weapons, that prisoner carried pistol openly at time of 
arrest on another charge, and for some days previously, not in 
conflict with testimony that he carried it concealed a short 
time after arrest. Newsome vs. State, 481. 

. Forcible entry, public force of state, lawfully exercised, through 
affidavit and warrant, cannot be means of. Sewell vs. State, 
496. 

. Verdict for minor offense included in that charged, errors rela- 
ting to higher exclusively, are immaterial on motion for new 
trial. Orumbley vs. State, 582. 

. Shooting at another with a gun, at distance of twenty steps, is 
an assault, even though loaded with powder only. J did. 


. Indictment might have been bad on special demurrer, but objec- 
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tions are not such as to be good in arrest of judgment. Bos. 
tock vs. State, 635. 

. Blanks being left, which were fi'led by solicitor in pencil, but 
erased by order of court after jury was impanneled but be- 
fore evidence was submitted. solicitor stating that insertions 
were made simply as guides to himself, objection not good in 
arrest. bid. 

. Murder charged in causing deceased to fall or leap from portico, 
error to inquire of counsel whether he objected to jury’s ex- 
amining premises, and in sending them to scene of homicide. 
Ibid. 

. Indictment, whether or not counts are sufficient, is for court 
and not for jury. did. 

. Writ of error does not lie in behalf of state in criminal case. 
Johnson et al. vs. State, 640. See Cranston vs. Mayor, etc., of 
Augusta, 572. 

. Judgment arrested at special term when case was tried; in vaca- 
tion, solictor made motion to annul order arresting, return- 
able to next regular term, when different judge sustained mo- 
tion; proceeding was error. Small et al. vs. State, 641. 


CROSS-BILL. See Equity, 18, 20. 


DAMAGES 


1. Trover by creditor for conversion by debtor of property trans- 
ferred as security, of greater value than amount due, measure 
of damages is amount of debt, with interest. Clark et al. vs. 
Bell, ex’r 147. 

2. Mortgagee under foreclosed mortgage, entered upon land under 
mistake as to his rights, morgagor could only recover actual 
damages for trespass. Ashley vs. Wilson, 297. 

8. Ad damnum clause, recovery cannot exceed amount charged in. 
Ansley vs. Jordan, 482. 


DECLARATIONS. See Hvidence 10, 15, 32, 33. 


DEEDS. 


1. Parol evidence to atttach condition to deed, inadmissible in ab- 
sence of proper pleadings. Hawkins vs. Bevel, 262. 

2. Bill seeking to attach such condition, which does not set out deed, 
nor otherwise show why it does not express true contract, de- 
murrable. did. 

8. Bill filed by one who holds under executor’s sale, against execu- 
tor and others, to quiet title, alleging that order for sale was 
never recorded but lost, and ordinary dead; jury found sale 
regular and that order had been granted; sufficient in suit be- 
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tween devisees in remainder and purchaser, to admit execu- 
tor’s deed without other proof asto order. Wilkinson, guardian, 
et al. vs. Tuggle, executor, 381. 

4. Devisees in remainder were represented by executor. Jd¢d. 

5. Wife’s consent to absolute deed, made in 1875, to secure payment 
of money, not necessary to pass legal title, whether bond for 
reconveyance was given by creditoror not. Braswell vs. Suber, 
398. 

6. Security, deed made as, by consent of wife, when there was no 
law against usury, not void as title on account of usury. Bal- 
lard vs. Peoples’ Bank, 458. 

7. Purchaser, and those claiming under him, charged with notice of 
recitals in deed constituting link in chain of title. Rosser vs. 
Cheney et al., 468. 

8. Consideration, contract being executed, will only be scrutinized 
through extrinsic evidence when the principles of justice re- 
quire it. Sewell vs. Holland, 608. 


DISTRESS WARRANT. See Landlord and Tenant, 1-5. 
DOCKETS. See Practice in Superior Court, 25-27. 

DOGS. See Municipal Corporations, 6. 

DOWER. See Hguity, 3; Mortgage, 2, 7. 

DRUGGIST. See Torts, 4. 


EASEMENT. 


1. Purchaser of land through which gas company had run its pipes 
by consent of former owner, whether he took subject to ease- 
ment, depends upon notice at time of purchase, or notice of 
facts sufficient to put reasonable man on inquiry. Rome Gas- 
Light Co. vs. Meyerhardt, 287. 


EDUCATION. See Schools. 
EJECTMENT. 


1. Lease by executor to defendant, no defense to action on demise 
of executor, where it does not cover the premises in dispute. 
Farrow ve. Patton, ex’r, et al., 75. 

Death of minor plaintiff pending ejectment, action does not 
abate. O'Byrne et al. vs Feeley et al., 77. 

Legal representative should have been made a party in her stead 
when she died testate. Error to amend by adding demises in 
names of her guardian and legal representative. did. 
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4. Wife’s consent to absolute deed, made in 1875, to secure pay- 
ment of money, not necessary to pass legal title, whether bond 
for reconveyance was given by creditor or not. Braswell vs 
Suber, 398. 

5. Debt not due, fact should be shown in defense to ejectment, 
Legal title was in creditor from delivery of deed, and right 
to enter was consequent thereon unless negatived by evidence. 
Ibid. , 

6. Amendable, complaint for land is by adding abstract of title. 
Camp vs. Smith, 449. , 

7. Complaint for land, plaintiff may declare against as many or 
as few as he pleases. No improper joinder or non-joinder 
apparent on face of declaration, question as to who should or 
should not be defendants cannot be raised by demurrer. Lewis 
et al. vs. Adams, 559. 


EQUITY. 


1. Distinct issues of fact submitted to jury by consent of counsel, 
not error though made at instance of court after part of the 
evidence had been introduced. Brown vs. Watters et ux., 238. 

Credit omitted in framing decree, supreme court will direct 
that it be allowed, did. 


Dower, widow seeking to have set apart by bill, in land to 
which deed had been made, alleging that conveyance was only 
security for money loaned, etc., but making no offer to pay 
debt, properly dismissed. Kinnebrew vs. Mc Whorter et al., 33. 

Relief, complainant not entitled to at law or in equity, mo- 
tion to dismiss at trial term is in order. If objection is to 
Sorwm, demurrer must be filed at first term. did. 

Special verdicts, under act tuthorizing, only such issues need 
be submitted as, together with facts admitted by pleadings, 
will bring out truth of case fully enough to sustain decree. 
Bryan vs. Osborne, 51. 

Vendee being fully acquainted with title when he bought, and 
having acquired prescriptive title, if no other, must pay for 
land. Ibid. 

Jurisdiction, equity; basis of, except in regard to infants, is 
property. Therefore, with merely honorary offices it does not 
interpose by injunction. Hussey et al. vs. Gallagher et al., 86. 

Mistake in settlement of partnership business, where one part- 
ner sells to other, equity not correct unless moved for in rea- 
sonable time. Steadwell et al. vs. Morris, 97. 


. Superior court of county where some of the defendants, against 
whom substantial relief is prayed, reside, has jurisdiction of 
bill to set aside sale of stock designated by Code as realty. 
Eagle & Phenix Co., et al. vs. West et al., 120. 
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10. Multifarious, bill by heirs against different representatives of 


same estate, and surety upon bonds of both, who had also 
possessed himself of the assets of estate, is not. Avustin et al. 


vs. Raiford, adm’r, et al,, 125. 


. Remedy in equity concurrent and more complete than at law, 


Ibid. 


. Surety held to answer in county of residence of principal. J did. 
L Objections, under oath, to consent decree being entered, are 


pleading, not evidence; and if no rule nisi be asked, and no evi- 
dence be introduced to sustain objections, decree should be 
entered. Green, guardian, et al. vs. Green, 141. 

Parol condition sought to be attached to deed, bill must set 
out deed, or otherwise show why it does not express true con- 
tract. Hawkins vs. Bevel, 262. 


. Sale by commissioner or master is always subject to confirma- 


tion by chancellor, and a large discretion is given him in the 
premises. Walters vs. Hargrove, com’r, et al., 267. 


. Decree in this case is in substantial accord with verdict. Rome 


Gas-Light Co. vs. Meyerhardt, 287. 


. Act of 1876, allowing questions to be propounded to jury and 


specific answers found, is confined to equity cases. Tufts vs. 
Du Bignon, 322. 


. Cross-bill setting up that judgment attacked was valid, and al- 


leging that property had been sold at sheriff’s sale, that com- 
plainants had purchased the same, but had not paid the money 
to the sheriff, that the latter and his securities were insolvent, 
with prayer that complainants be decreed to pay the money to 
be applied to their fi. fa., contained equity. Jones, Drum- 
right & Co. vs. Thacker & Co. et. al., 329. 


. Fact alleged in sworn bill, defendant need not prove it aliunde. 


Ibid. 


. Dismissed at any time, bill may be, but cross-bill is not carried 


with it. bid. 


. Executor’s sale, bill by one who holds under, against executor 


and others, to quiet title, alleging that order for sale was never 
recorded but lost, and ordinary dead ; jury found sale regular 
and that order had been granted ; sufficient in suit between 
devisees in remainder and purchaser, to admit executor’s deed 
without other proof as to order. Wilkinson, guardian, et al. vs. 
Tuggle, executor, 381. 


. Devisees in remainder were represented by executor. Ibid. 
. Facts and law submitted to presiding judge on final hearing, 


decree dismissing bill is not improper, if complainant is enti- 
tled to no relief on the case made. Zorn vs. Wheatley & Co. et 
al,, 437. 
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. Tenant formed partnership secretly, or has sold his goods secret- 
ly, and with a purpose, known to the partner or purchaser, of 
defrauding landlord of rent, no ground of equity jurisdiction, 
it not being alleged that the partner or purchaser is insolvent, 
or that the goods will not be forthcoming. Boehm, Bendheim 
& Co. vs. Nelson, 441. 

. Corporation ceased business for ten years, no officer or agent 
within state, and all the stockholders non-residents, equity 
cannot divest it of title to its franchises and real estate by de- 
creeing a sale thereof for division among the stockholders— 
certainly not unless all the absent stockholders are served. 
Croft, ex’r, et al. vs. Lumpkin Ches. Min, Co. 465. 


Multifarious, bill is not because it seeks to resist two executions 
between the same parties, where both are levied on same prop- 
erty, and grounds of relief are indentical. Clary & Whal-y vs. 
Haines et al., 520. 

. Amendment, new parties may be brought in by. Ibid. 

. Equitable assets in hands of stranger, before judgment creditor 

can proceed against, it must appear that estate is otherwise 

insufficient, not simply that ‘‘no property can now be found.” 

Jones et al. vs. McLeod et al., 602. 

. Administration alleged, some reason must be shown why payment 
cannot be had by resorting to the administrator. did. 

Creditor may call to account one who has, since debtor’s death, 
taken profits of land conveyed by voluntary deed made to de- 
fraud creditors, the person sought to be charged having de- 
rived pretended title with notice of fraud. Ibid. 


. Personalty, after death of debtor, taken possession of by stranger, 
and on death of latter, taken possession of by his executor, who 
converted same, right of action is in administrator of debtor, 
and creditors cannot proceed by bill against second wrong- 
doer, without showing some good reason why they sue instead 
of administrator. did. 

. Complainants having previously been before appropriate tribu- 
nal, and having neglected to avail themselves of the appropri- 
ate occasion and means to bring in the fund which they now 
seek to reach, after whole subject matter of trust has been 
closed under direction and superintendence of court of equity 
that had jurisdiction, demurrer properly sustained. Branch, 
Sons & Co. vs. Knapp et al., 614.° 

. Answer of one defendant contradicting that of another, not nec- 
essarily produce an equilibrium, so as to make case turn on 
extrinsic evidence alone. Colesbury vs. Dart et al., 620. 

. Specific performance, jury having found for complainant, error 
to decree that defendant should pay for making and recording 
deed, and in default of compliance that he be attached. Pease 
v8. Cooper, 626. 
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85. Discovery waived, but complainant introduces admissions in an- 
swer; all parts thereof in respect to subject matter of admis- 
sions should go to jury, though corrective statements be con- 
tained in an amendment, and the admissions in the original. 
Armstrong, adm’r, et al., vs. Lewis, 680. 


ESTATES. See Tenancy in Common; Wills, 1, 4. 


ESTOPPEL. 


1. Homestead, vendors of not estopped from suing for by having 
made written title to purchaser, although no fraud be alleged. 
Brown vs. Watters et ux., 23. 

2. Administrator who has once sold remainder interest after dower 
to widow, and stated to purchaser from her of fee, that he had 
means in his hands going to her from the estate sufficient to 
cover purchase money due by her, thus inducing him to buy, 
estopped from again selling. Allen, adm’r, vs. Morgan et al., 
107. 

. Recitals in mortgage, mortgagor estopped from denying. Neal 
et al. vs. Perkerson, sheriff, et al., 346. 

. Acts claimed to operate as an estoppel must be shown by the 
party relying on them to have influenced him to his damage, 
otherwise they are explainable. Sims vs, Dorsey, 488. 

. Heirs of tenant cannot dispute title of landlord. What will estop 
him will estop them. Lewis et al. vs. Adams, 559. 

6. Legatee, through ignorance or mistake, consents to be excluded 
from fund about to be distributed by executrix, latter will be 
free from liability for money thus paid out. Rabun vs. Rabun, 
executrix, 647. 

Husband paid wife’s money on his own debt for land, and then 
conveyed same to her, leaving half of the purchase money un- 
paid, he having only bond for title, she is not estopped by ac- 
cepting deed from suing vendor for money. Chappell vs. Boyd, 
662. 

8. Mortgagor cannot deny that he had interest at date of mortgage. 
Sutlive vs. Jones et al., 676. 


ESTRAYS. 


1. Appraisement by others than freeholders and sale, person caus- 
ing, liable to penalty prescribed in Code, $1436. Walker vs. 
Collier, 341. 


EVIDENCE. 


1. Pleadings, introduction of evidence not authorized by, not per- 
mitted. Brown vs. Alfriend, 12. 
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. Entry in book of banker or merchant at time of transaction, and 
in presence of parties, is part of the res geste, and the book is 
admissible to show it, and to corroborate the memory of wit- 
nesses. Reviere vs. Powell & Murphy, 30. 


. Possession under purchase from defendant in fi. fa., whether 
land discharged from lien of judgment, does not turn upon 
nature of defendant’s title; hence, that-he had taken home- 
stead before sale was properly excluded. Taylor vs. Morgan, 46. 


. Action against municipal corporation for injuries resulting from 
falling into cellar through door on sidewalk, evidence that 
children had upon different occasions previously fallen into 
such openings, was admissible. Oty of Augustavs. Hafers, 48. 


. Issue whether mortgage had been settled by giving new notes, 
not competent to ask maker generally if new notes were not 
given in settlement of a former indebtedness. Davisvs. Dunn, 
123. 


. Question whether sale by defendant in fi. fa. to son, principally 
on credit, was bona fide or not, evidence of knowledge on part 
of purchaser derived from conversation with vendor, that lat- 
ter had not fully paid for land, admissible. Z'wmlin et al vs. 
Crauford e! al., ex’rs, 128. 

. Fraud, matters of, much latitude allowed in introducing evi- 
dence; therefore, where guardian was charged with fraud in 
procuring another to take his place, that he acted with full 
knowledge of family, including mother of minor wards, ad- 
missible. Manning vs. Manning, guardian, et al., 187. 

. Widow suing for homicide of husbaud, fact that she worked in- 
field for livelihood after his death, inadmissibel. Central Rail- 
road vs, Moore, 151. 

9. Inquest, that jury of, found verdict, equally inadmissible. did. 
10, Res geste statements made by deceased as to how he received 
injuries almost immediately after receipt, constitute part of. 
Burns et al. vs, State, 192. 
11. Attesting witness must be produced to prove the execution of - 
written contract touching sale of land. Davis vs. Alston, 225. 


12. Receipt containing contract on which issue in case depends, is 
the best evidence, and must be produced. bid. 

13. If in possession of defendant or his counsel and not produced, 
counsel for plaintiff may call attention of jury to fact as sus- 
picious circumstance, unless court had ruled that it need not 
be produced. bid. 


14. Stock subscription, suit on, one of the conditions being that a 
certain amount should be subscribed before the contract was 
binding, and the amount of subscriptions was in issue, no error 
in admitting original subscription book shown to have been 
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made up by copying from lists which were carried around to 
solicit subscriptions, and to have been azcepted and used by 
the directors. Hayden vs. Atlanta Cotton Factory, 233. 

15. Declarations by stockholder that he never intended to pay for 
the stock taken by him, but took it to make up the requisite 
amount, inadmissible to show fraud, in suit by corporation on 
contract of another stockholder. bid. 

16. Feeling of witness towards party may be shown, but cause 
thereof inadmissible. Conyers vs. Field, 258. 

17. Parol evidence to attach condition to deed, inadmissible in ab- 
sence of proper pleadings. Hawkins vs. Bevel, 262. 

18. Plea that due-bill was given for merchandise sold by weights 
and measures, and that latter had not been tested as required 
by law, onus on defendant to establish absence of proper test- 
ing FPatillo vs. Smith & Clifford, 265. 

19. Homestead papers admissible for purpose of showing any ad- 
missions made therein against the interest of person who pre- 
pared them. Huntington vs. Chisholm, 270. 

20. Fraud in procuring signature of defendant to note, on issue of, 
evidence of like fraud in procuring another note from difier- 
ent party, inadmissible. Smith vs. Adair & Bros., 281. 

21. Damages for driving off tenants, rent being payable in cotton, 
evidence of value thereof at time it was to be delivered, ad- 
missible. Ashley vs. Wilson,.297. 

22. Debtor since deceased, gave to creditor an absolute deed, but 
remained in possession; in contest between other creditors 
and widow claiming dower and years’ support, parol evi- 
dence admissible to show that conveyance was only intended 
to operate as mortgage. Carter, e2’z, et al. vs. Hallahan et al., 
814, 

23. Compromise, written offer to, inadmissible. Tufts vs. Du Big- 
non, 322. 

24. Husband and wife, in running down fraud between; insolven- 
cy of husband at time of death, some four years after making 
voluntary conveyance, not irrelevant. King vs. Poole, 373. 

25. Bill filed by one who holds under executor’s sale, against execu- 
tor and others to quiet title. alleging that order for sale was 
never recorded but lost; jury found sale regular and that or- 
der had been grantei; sufficient in suit between devisecs in 
remainder and purchaser, to admit executor’s deed without 
other proof asto order. Wilkinson, guardian, et al. vs. Tuggle, 
ex’r, 381. 

26. Exclusion of testimony in low tone, request should be at once 
made that ruling be repeated more distinctly, Wheatley ¢& 
Co. vs. West, 401. 





28. 


29. 


30. 


81. 
82. 


33. 
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Jurisdiction of state, witness beyond, sufficient cause for not 
producing him, Evidence as to what he swore on former trial 
admissible. Hagle & Phenix Man. Co. vs Welch, 444. 


Erroneously excluded, where evidence without which the plain- 
tiff could not possibly recover, has been ; failure to go on and 
prove other essential facts, not cure error and sanctify judg- 
ment of non-suit. Miller et al. vs. Speight, 460. 

Consideration for increased rate of interest not expressed in 
written promise, provable aliunde. Subsequent admission in 
writing, signed. by debtor, competent. Taylorvs. Thomas, 472. 

Hearsay evidence inadmisslble. Parrott & Bro. vs. Johnson, 475. 


Objection to matter of testimony and not to medium, competency 
of medium is not in question. Pearson vs. Forsyth, adm’r, 587. 

Conveyance attacked as voluntary or fraudulent, declarations of 
grantor contained in memorandum by scrivener made on day 
before execution, admissible, though claimant was not present 
nor grantor in possession. J did, - 


. Declarations by ancestor against title in evidence against heirs, 


not render admissible other declarations in support of title. 
Lewis et. al. vs. Adams, 559. 


. Errors in admitting or rejecting evidence regarded as immaterial 


where verdict is undoubtedly right. did. 


. Force and effect of evidence, not affected by the side which pro- 


duces it. Facts favorable to defendant developed by the 
plaintiff's testimony, just as strong as if put in evidence by 
defendant. Kenney vs. Cent. R. R., 590. 


. Answer of one defendant to bill contradicting that of another, 


not necessarily produce an equilibrium, so as to make case 
turn on extrinsic evidence alone. Colesbury vs. Dart et al., 
620. 


. Sweeping objection to entire deposition on ground of incompe- 


tency of witness, properly overruled -vhere witness was com- 
petent as to some of the answers. Fletcher et al., ex’rs, v8. 
Collier, guardian, et al., 653. 


. Dismissal of suit, primary evidence thereof is entry on proper 


docket or on minutes of court. Armstrong, adm’r, et al os. 
Lewis, 680. 


. Corrected, docket or minutes may be by direct proceeding for 


that purpose, but cannot be attacked collaterally. did. 


. Discovery waived, but complainant introduces admissions in an- 


swer; all parts thereof in respect to subject matter of admis- 
sions should go to jury, though corrective statements be con- 
tained in an amendment, and the admissions in the original. 
Ibid. . 
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EXECUTIONS. See Levy and Sale, 
FEES. See Attorney and Client, 2. 
FERTILIZERS. See Sales, 7-9. 


FORTHCOMING BOND See Surety and Indorser, 4. 


FRAUDULENT CONVEYANCE. 


1. Question whether sale by defendant in fi. fa. to son, principally 
on credit, was bona fide or not, evidence of knowledge on part 
of purchaser derived from conversation with vendor, that lat- 
ter had not fully paid for land, admissible. Twmlin et al. vs. 
Crawford et al., ex’rs, 128. 

2. Knowledge of this fact in each holder of property down to claim- 
ants was material. did. 

8. Set aside at instance of creditors, fraudulent conveyance will be; 
but not at instance of party. Tufts vw. DuBignon, 322. 

4. Vendor making fraudulent conveyance, who leases from vendee, 
on proceeding to eject by latter, cannot set up fraud as inval- 
idating landlord’stitle. did. 


. Insolvency of husband at time of death, some four years after 
making voluntary conveyance to wife, not irrelevant. King 
v8. Poole, 373. 


. Declarations of grantor contained in memorandum by scrivener, 
made on day before execution of deed, admissible, though 
claimant was not present nor grantor in possession. Pearson 
vs. Forsyth, adm’r, 537. 

7. Creditor seeking to set aside deed of trust on ground that as to 
him it is fraudulent and void, may proceed against fraudulent 
trustee, who is holder of legal estate, without joining cestui que 
trust. Tucker vs. Zimmerman et al., 599. 

. Creditor of decedent may call to account in equity one who has, 
since debtor’s death, taken profits of land conveyed by volun- 
tary deed to defraud creditors, person sought to be charged 
having derived pretended title with notice of fraud. Jones et 
al, vs. McC leod et al., 602. 

. Deed to defendant as trustee fur wife, where he paid all the pur- 
chase money, is fraudulent and void as to judgment creditor. 
Brown vs. Houser, 629. 


GARNISHMENT. 


1. Interest, garnishee under void process not relieved from paying, 
especially where it does not appear that money had been set 
apart to answer summons, or was not used in his business, 
Hawkins vs. Geo. Nat. Bank., 106. 
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2. Six cases on small notes pending .in justice court; in order to 
have garnishment there must be an affidavit and bond in each 
case. Rich & Co. vs. Kiser & Co., 370. 

8. Answer one proceeding for all the cases, garnishee need not, and 
may take advantage of defect by illegality. did. 

4. Plaintiff in garnishment files bill and has himself appointed re- 
ceiver of fund, on condition of giving bond to account accord- 
ing to result of garnishment case, and then dismisses garnish- 


ment, court may, on or after final decree, compel him by order 
to surrender fund. Zorn vs. Wheatley & Oo. et al., 487. 
5. Basis of garnishment, suit pending in, or judgment rendered by 


superior court, proceeding returnable to justice court void. 
Durden, J. P., vs, Belt, 545. 












GUARANTY. See Surety and Indorser, 1. 






GUARDIAN AND WARD. 


1. Fraud charged in procurement by guardian of another to take 
his place; that he acted with full knowledge of family, in- 
cluding mother of minor wards, admissible. Manning »s. 
Manning, guardian, et al., 187. 

2. Discharge himself by turning over to successor debts due to him- 
self individually from that successor, guardian cannot; he must 
turn over the effects of the wards, or money in lieu thereof, or 
solvent notes, etc. Ibid. 

8. Refusal to have settlement and afterwards putting ward off for 
several years, saying that ‘‘ he had the matter fixed,” not con- 
stitute such fraud as to take case out of statute of limitations 
of 1869. Jones vs. Strickland, guardian, 356. 

4. Approval of returns by ordinary, which show that more than in- 
come has been expended, gives consent to expenditure. Cook 
v8. Rainey, guardian, 452. 

5. Time not required in beginning of trust to collect assets, etc., 
guardian having been appointed while act of 1847 was in force 
without the modification wrought by act of 1866, he was not 
entitled to exemption from interest during first year after qual. 
ification. McCullough et al., guardians, et ai. vs. Johnson, ordi- 
nary, 564. 

6. Qualification in 1860, guardian not affected by temporary legis- 

lation on subject of compound interest, which took place 

pending war, inasmuch as first six years of term had not ex- 

pired when that legislation ceased to operate. did. 
































HOMESTEAD. 


1. Estopped from suing for homestead, vendors are not by having 
44 
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made written title to purchaser, although no fraud be alleged. 
Brown vs. Watters et uz., 23. 


. Possession for four years under purchase from defendant in fi. fa., 
whether it discharges from lien of judgment, does not turn 
upon nature of defendant’s title; therefore, that defendant had 
taken homestead ia land before sale, was properly excluded. 
Taylor vs. Morgan, 46. 


. Application should show out of whose property homestead 
is to be set apart; and if made by wife, who her husband is, 
and whether homestead is to be carved out of her or his prop- 
erty. Jones vs. Crumley, 105. 

. Reversionary interest of person from whose property homestead 
was set apart, not subject to levy and sale. Jolly vs. Lofton, 
154. 

. Mortgage in 1876 of two mules by husband, containing waiver 
of exemption, wife cannot subsequently have same set apart 
under $2040 of Code. Flanders & Son vs. Wells, 195. 


. Judgment on note given in 1869 in revewal and in lieu of former 
note of greater amount, dated in 1862, not superior to home- 
stead under constitution of 1868, neither note having been 
given for the purchase money of theland. Smith etal. vs. Mer- 
ritt, 203. 

. Receiver appointed to invest fund in homestead purchases prop- 
erty for larger amount than he has money, husband and wife 
giving note and mortgage for surplus, illegality to execution 
based on foreclosure properly dismissed. Johnson vs. Poullain, 
Sr., 204. 

8. Supplemented by homestead of realty, exemption of personalty 
could be under constitution of 1868. Hckols & Abercrombie vs, 
Reeves, 214. 

. Application of wife after bankruptcy of husband, too late, for 
title has then passed out of latter. Smith vs. Roberts, adm’r, 
et al., 223. 


. Papers to obtain homestead admissible for purpose of showing 
any admissions made therein against interest of person who 
prepared them. Huntington vs. Chisholm, 270. 

. Covenant ‘‘ that no other incumbranace shall be hereafter added 
to those above enumerated upon said property, until the debt 
to secure which this mortgage is given, has been fully paid off 
and discharged,” does not waive right to homestead. Neal et 
al. vs. Perkerson, sheriff, et al., 845. 

. Assignee of wife’s mortgage, reciting that it is to secure the pay- 
ment of a part of the purchase money which belonged to her 
separate estate, can subject homestead. Ibid. 


Husband estopped from denying recital in mortgage. did, 
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. Proceedings pending in superior court are amendable at Febru- 
ary term, 1878, though commenced before the ordinary as early 
as 1875. Burns vs. Chandler, 385. 


. Omission of surveyor to make affidavit to correctness of plat and 
value of premises, supplied by amendment. Jdid. 

. Date of contract, not of breach, is the material matter in con- - 
test with homestead right. Judgment resting on warranty 
older than constitution of 1868, will prevail over homestead 
right under that constitution, though eviction took place long 
after its adoption. Drinkwater vs. Moreman, 395. 


. Warrantee adjudicated a bankrupt and land set apart by assignee 
as exempt, his right to avail himself of warranty, upon subse- 
quent eviction, is unaffected. did. 


. Wife, pending application by, for homestead in land which she 
owned at time of marriage, husband conveyed to her with 
power of disposition by will, conveyance being made in ac- 
cordance with parol ante-nuptial agreement, ordinary's ap- 
proval did not operate to invest husband with any interest 
which would survive wife and postpone entry of her devisee. 
Camp vs. Smith, 449. 

. Wife’s devisee took title, and nothing passed to the children of 
either consort by a prior marriage, under $2024 0f Code. Ibid. 


. Curative provision in constitution of 1877, in relation to sale of 
homesteads, not applicable to sale not approved by ordinary. 
Rosser vs Cheney et al., 468. 

. Constitution of 1868, after homestead system of, was established, 

debtor, as to subsequent contracts, could avail himself of prior 

statutory exemptions or of constitutional homestead, but not 
of both. Latter did not abrogate former. Connally vs. Hard- 

wick, 501. 

. Wife having, after debtor’s refusal to apply, secured statutory 

exemptions, his assent presumed: Jdid. 

. Notice or publication of claim of statutory exemptions, survey, 
plat, and allegation of insolvency of debtor, unnecessary in 
January, 1876. Ibid. 

Exempted land not liable for money expended, before any right 
of exemption was asserted, in paying for improvements and 
work and labor done. Jdid. 


. Wife has sufficient interest to interpose claim in her own name’ 
Ibid. ‘ 


26. Supplemental homestead is addition of more property of like 


kin i to that secured by previous assertion of right. Home- 
stead of realty is not sapplemental to exemption of personalty 
previously obtained. Dickinson et al. vs. Haralson, rec., 526. 
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HUSBAND AND WIFE. 


1. Debtor of husband who owes his wife, by substitution becomes 
debtor of latter by giving notes, he cannot defeat. recovery 
thereon by alleging fraud or mistake in which wife did not par- 
ticipate. Steadwell et al. vs. Morris, 97. 

2. Transactions between husband and wife, so far as third persons 
are concerned, closely scrutinized. Hawkins et al., ex’rs, vs. 
Taylor et al., 171. 

8. Married woman, in 1872, had power to mortgage ‘separate estate 
just as feme sole, unless restrained by deed of trust. Tift & Co. 
vs. Mayo et al., 246. 

4. Joint residence of husband and wife on realty, not notice of any 
claim of interest in it by latter. Neal et al. vs. Perkerson, sher- 
iff, et al., 345. : 

5. Fraud betweenfhusband and wife, in running down; insolvency 
of former at time of death, some four years after making vol- 
untary conveyance, notirrelevant. King vs. Poole, 373. 

6. Absolute deed, made in 1875, to secure the payment of money, 
wife’s consent not necessary to pass legal title, whether bond 
for reconveyance was given by creditor or not. Braswell vs. 
Suber, 398. 

7. Judgments against married women are no less conclusive than 
judgments against other suitors. If note be given as security 
for debt of husband, defense should be set up before judgment. 
Mashburn vs. Gouge, 512. 


8. Deed given by wife to secure money borrowed to satisfy such 
judgment, conveys title, and recovery had in ejectment not- 
withstanding notice to lender that note, which was basis of 
judgment, was given to secure debt of husband. J did. 

9. Creditor of husband, action by wife against for her money paid 
to him by husband, latter need not be made party defendant. 
Chappell vs. Boyd, 662. 

10. Purchase of land by husband, taking bond for title, and giving 
notes therefor; payment of such notes with money of wife is 
not a legal investment of same. did. 

11. Payment of one note with wife’s money, leaving other unpaid, 
and conveyance of land by husband to wife, he having but a 
bond, she is not estopped by accepting deed from suing ven- 
dor for money. Ibid. 

12. Claim by wife to land, with verdict and judgment against her, 
not bar suit against creditor for money. did. 

18. Ratify application of money to, husband’s: debt, wife has no 

power to, even on compensation being made to her in prop- 

erty, without approval of court. Jbid. Windsor et al. vs. Bell, 

ez’r, 671. 
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14. Approval, prior to, property conveyed as compensation is not 
property of wife absolutely, and unless she derived income 
from same, or had use thereof to exclusion of husband, she is 
not chargeable with rents or profits. Such title in her is pro- 
visional only. did. 

15. Creditor, if he has any claim upon wife for profits of property 
thus conveyed to her, it is only by way of subrogation to the 
husband’s rights, and husband must be a party. did. 

16. Bequest to daughter, in 1856, of residue of estate to her own 
proper use and benefit, free from disposition of husband, etc., 
create separate estate Windsor et al. vs. Bell, ex’r, 671. 


17. Husband, who married her in November, 1866, had no right to 
settle with executor and receipt for legacy. J did. 

18. Declaration for wife’s legacy being in name of husband and 
wife, competent to amend by making suit proceed for use of 
wife. Ibid. 


ILLEGALITY. 


1. Receiver appointed to invest funds raised from sale of house and 
lot valued and sold for more than $2,000.00, purchased another 
house and lot for $2,500.00, and husband and wife gave note for 
balance over fund paid by receiver, and secured it by mort- 
gage on-the property bought, recognizing the debt as purchase 
money in the mortgage, illegality to execution based on fore- 
closure of mortgage, properly dismissed. Johnson vs. Poul- 
lain, Sr., 204. } 

2. Garnishment, one affidavit and bond made for six cases pending 
in justice court, garnishee need not answer, and may take ad- 
vantage of defect by illegality. Rich & Co. vs. Kiser & Co., 
370. 

8. Discharge in bankruptcy pending suit in state court, commenced 
before proceedings in bankruptcy, is matter for plea. It can- 
n“t be set up by illegality attacking judgment. Finney vs. 
Mayer & Co., 500. 

4. Judgment void, illegality setting up facts showing refused, in- 
junction may be invoked. Olary & Whaley vs. Haines et al., 
520. 

5. Prior affidavit by another defendant whose property was not 
under seizure, and adverse judgment thereon, not bar co-de- 
fendant from using like remedy after levy upon his property. 
Ibid. 

6. Bail trover, surety can no more go behind judgment by illegality 
than can principal. Jackson et al. vs. Guilmartin & Oo., 544. 


IMPROVEMENTS. See Lien, 7-9. 
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INDICTMENT. See Oriminal Law, 11, 26, 27, 29. 


INDORSEMENT. See Surety and Indorser. 


INJUNCTION AND RECEIVER. 


1, 


9. 


Judgment attacked as invalid because not signed by court, can- 
not be a cloud upon the title of one holding under voluntary 
conveyance of prior date, 80 as to authorize injunction. Jones 
vs. Word, trustee, 26. 


. Judgment should not be enjoined merely because court is soon 


to meet and case can then be tried on merits, and no great 
harm can be done plaintiff in fi. fa. Ibid. 


. Claim, remedy by, complete in this case. Jdid. 
. Officers of temperance society, contest between as to validity of 


election, equity not interfere by injunction. Remedy is by 
quo warranto. Hussey et al. vs. Gallagher et al., 86. 


. Terms upon which injunction is granted are discretionary with 


chancellor, and discretion will not be interfered with unless 
manifestly abused. Phillips vs. Davis et al., 159. 


. Actual notice of order requiring delivery to receiver, sufficient 


to render party disobeying in contempt. Lewis vs. Singleton, 
Hunt & Co, et al,, 164. 


. Land sold and mortgage executed to secure purchase money; 


vendee again sold and his vendee issued bonds secured by sec- 
ond mortgage, which expressly stated that it was made sub- 
ject to the first for the unpaid purchase money, injunction 
will not issue at instance of bond-holders, to restrain collec- 
tion, on foreclosure of first mortgage, of an amount equal to 
the usury paid by the two vendees. Citizens’ Bank et al. vs. 
Cook et al., 177. 


. What second purchaser paid for property not being made to ap- 


pear, presumption is that entire debt to first vendor, including 
usury, was deducted from price agreed upon at second sale. 
Bond-holders having taken lien with notice, could stand in no 
better position. Ibid. 

Executions enjoined to give complainant time to obtain home- 
stead. Eckols & Abercrombie vs. Reeves, 214. 


10. Mortgagors cannot enjoin mortgage fi. fa. upon grounds which 


il. 


12. 


could have been set up in defense to foreclosure. Board of 
Education et al. vs. Franklin e al., 308. 

Criminal matter, equity will not restrain proceedings in. Phil- 
lips et al. va. Mayor, etc., of Stone Mountain, 386. 

Garnishment, plaintiff in has himself appointed receiver of fund 
on condition of giving bond to account according to result of 
garnishment case, and then dismisses garnishment, court may, 
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on or after decree dismissing bill, compel him by rule to sur- 

render fund. Zorn vs, Wheatley & Co. et al., 437. 

18. Illegality showing judgment void refused, injunction may be 
invoked. Olary & Whaley vs. Haines et al., 520. 

14. Discretion not abused in granting injunction. did. 

15. Time set for hearing, and on a day previous thereto, at instance 
of complainants. application was heard and refused, refusal is 
not such final decision as can be reviewed by writ of error. 

Collins et al. vs. Huff et al., 638. 












INSURANCE. See Trusts, 13. 





INTEREST AND USURY. 


1. Limitation in act of 1871, as to suits to recover back usury, not 
repealed by act of 1873. Hverett vs. Planters’ Bank, 38. 


. Limitation applies equally where payment was in land, and bill 
was filed to set aside deed, etc. Ibid. 


Garnishee under void process not relieved from paying interest. 
Hawkins vs. Geo. Nat. Bank, 106. 


. Land sold and mortgage executed to secure purchase money; 
vendee again sold and his vendee issued bonds secured by sec- 
ond mortgage, which expressly stated that it was made subject 
to the first for unpaid purchase money, injunction will not 
issue at instance of bond-holders, to restrain collection, on 
foreclosure of first mortgage, of an amount equal to the 
usury paid by the two vendees. Citizens’ Bank et al. vs. Cook 
et al., 177. 

5. Contract to pay interest annually on certain date, interest may 

be sued for without regard to maturity of principal, and itself 

bears interest. Calhoun et al. vs. Marshall, trustee, 275. 


Deed made as security, by consent of wife, when there was no 
law against usury, not void as title on account of usury. Bal- 
lard vs. Peoples’ Bank, 458. 

Repealed, after all laws on subject of usury were, competent to 
increase rate of interest on pre-existing contract, and to stipu- 
late for computation thereof from any time whatsoever, past, 
present or future. Taylor vs. Thomas, 472. 

Future indulgence for definite period was consideration for in- 
creased rate; if consideration be not expressed in promise, it 
may be proved aliunde. Ibid. 

9. Actioz by discharged employee, though interest be not expressly 
claimed on wages, jury could nevertheless allow it. Ansley vs. 
Jordan, 482. ; 

10. Time not required in beginning of trust to collect assets, etc., 

guardian having been appointed while act of 1847 was in force 
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without the modification wrought by act of 1866, he was not 
entitled to exemption from interest during first year after 
qualification. McCullough et al., guardians, et al. vs. Johnson, 
ordinary, 554. 

11. Qualification in 1840, guardian not affected by temporary legis- 
lation on subject of compound interest, which took place pend- 
ing war, inasmuch as first six years of term had not expired 
when that legislation ceased to operate. bid. 


INTERROGATORIES. 
1. Nune pro tune entry of proper reception of interrogatories 
allowed. agle & Phenix Co. et ai. vs, West et al., 120. 


2. Sweeping objection to entire deposition on ground of incompe- 
tency of witness, properly overruled where witness was com- 
petent as to some of the answers. Fletcher et al., executors, vs. 
Collier, guardian, et al., 653. 


JUDGMENTS. 


1. Illegality which showed that more than seven years had elapsed 
between time of last entry on fi. fa. and levy, and set up that 
judgment was therefore dormant, not demurrable. Vander- 
berg, Bonnett & Co., vs. Threldkeld, 16. 


2. Scire facias to revive judgment charged and believed to be dor- 


mant, though not so in fact, not prevent its becoming dormant. 
Ibid. 

8. Signature as follows: ‘‘By the court, B. Hill, plaintiff's attorney,” 
sufficient, the judgment being on the minutes and the minutes 
signed by the judge. Jones vs Word, trustee, 26. 

4. Possession for four years under title from defendant in fi fa., 
whether land discharged from lien of judgment, does not turn 
upon nature of defendant’s title, but the bona fides of the pur- 
chaser and his open and notorious possession; therefore, that 
defendant had taken homestead before sale, was properly ex- 
cluded. Taylor vs. Morgan, 46. 

5 Bankruptcy, judgment rendered by state court pending valid, 
where no application to stay proceedings, etc., was made. 
Steadman vs. Lee, 58. 

6. Res adjudicata, record of former claim admissible to show that 
points involved are, without any special plea. Johnson vs. 
Lovelace, 62. 

7. Res adjudicata, result of trial of claim as against one judgment, is 
conclusive as to other which differs only in amount. Jdid. 

8. Defect, though apparent on face of record, amendable. judgment 
not set aside on motion, especially where defendant appeared 
and answered. Wicker vs. Schofield & Son, 185. 
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Motion to vacate judgment by default on ground that defendant 
was sick when it was rendered, and could not put in his plea, 
was properly overruled, no reason being shown why the plea 
was not filed before the trial term. Cannonvs. Harrold, John- 
son & Oo., 158, 

Jurisdiction of the person, judgment void for want of, cannot be 
pleaded in bar of subsequent suit, because a nullity. Smith et 
al. vs, Rawson, assignee, 208. 

Affirmance by supreme court, plaintiff has option either to enter 
up judgment against principal and securities on swpersedeas 
bond, as in cases of appeal, or to cause execution to issue 
against them without, as in cases of stay-bonds. Gwyer os. 
Kennedy, 255. 

Action against two, one becoming bankrupt, judgment is 
rendered against the other, and joint property is sold under 
ji. fa. based on such judgment, and proceeds, by agreement, 
to be distributed just as property would have been divided be- 
tween creditors and assignee: Held, that after paying expen- 
ses, equal division was proper. Jenkins et al. vs. Atwater, as- 
signee, 291. 

Irregularities in proceedings which led to judgment not suffi- 
cient to set aside. Dortic vs. Lockwood, 298. 

Dilatory motions to set aside judgments not favored, especially 
where there has been personal service. did. 

Money rule, judgment against party on, concludes right.on se2- 
ond rule at succeeding term. Haines vs. Millers & Sibley, 344. 

Entry by sheriff: ‘“No property pointed out on which to levy fi. 
fa.”, will keep judgment from becoming dormant. ilis vs, 
Atlantic and Gulf Railroad, 362. 

Limitations did not run against judgments rendered in Novem- 
ber, 1861, until after July 2ist, 1868. did. 

Dismissal of teacher by local trustees for cruel treatment, and 
affirmance by county board of education, decision, unappealed 
from, binding on all parties. Pierce, relator, vs. Beck, commis 
sioner, et al., 418. 

Constitutional provision, to avoid judgment by court under, de- 
fense on oath must by duly filed. Camp vs. Wallace, 497. 


. Married women, judgments against are no less conclusive than 


against other suitors. If note be given as security for debt of 
husband, defense should be set up before judgment. Mashburn 
vs, Gouge, 512. 
Deed given by wife to secure money borrowed to satisfy such 
judgment, conveys title, and recovery had in ejectment not- 
withstanding notice to lender that note, which was basis of 
judgment, was given to secure debt of husband. did. 
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22. Illegality, prior affidavit by another defendant whose property 
was not under seizure, and adverse judgment thereon, not bar 
co-defendnt from using like remedy after levy on his prop- 
erty. Ibid 

23. Gaming debt, whether judgment is founded on is not an open 
question to creditor who has prior lien, if lien at all. Scott 
0s. Pound, 579. 

24, Special term when case was tried, judgment arrested at; solici- 
tor made motion in vacation returnable to next regular term 
to annul order arresting, and motion sustained by different 
judge; proceeding error. Small et al. vs. State, 641. 

25. Wife’s money invested in land which was conveyed to her by 
husband; claim by her, and verdict and judgment finding 
same subject, not bar her of suit against creditor for money. 
Chappell vs. Boyd, 662. 


JURISDICTION. See Pleadings, 9. 


JURY. 


1. President of lessees of convicts is not officer of penitentiary in 
sense of $4805 of Code, so as to be cn from jury duty. 
Lockett vs. State, 44. 

. Irregular conduct charged, but overcome by counter-affidavits, 
verdict not disturbed. Alen vs. State, 166. 

. Disqualify juror after verdict, in order to, there should be the 
affidavit of at least two witnesses, or what is equivalent there- 
to. Hudgins vs. State, 182. 

. Act providing that city court shall render judgment without 
jury when no issuable defence is filed on oath, is constitutional. 
Dortic vs. Lockwood, 293. 

. Mode of obtaining jury, to prescribe, is not to deprive litigant of 
right of trial by. did. 

- Documentary evidence, not error to allo vit to go out with jury. 
Ashley vs. Wilson, 297, 

. Pending trial, that juror went to and from court each day in same 
buggy. with prevailing party, no ground of new trial—the two 
being neighbors residing in the country, and having, before 
the opening of the term, pre-arranged that mode, they having 
had no conversation touching the case while the trial was in 
progress. Ford vs. Holmes, 419. 


JUSTICE COURTS. 


1. Constitution of 1877, provision of as to appeals from justice ; 
courts, not, of itself, change existing laws. Tibbs vs. William- 
son, 74, 













725 





INDEX. 








2. Summons upon which execution was based, did not show that 
defendant resided Within militia district, not render levy void, 
it appearing from the evidence, on trial of claim, that he did. 
Hart vs. Block, 183 _ 

8. Appeal by consent may be h d from justicecourt. Smithet al., vs. 
Rawson, assignee, 208. 

4. Six cases on small notes pending; in order to have garnishment 
there must be affidavit and bond in each case. Rich & Oo. vs. 
Kiser & Oo., 370. 

5. Garnishee need not answer one proceeding in all the cases, but 
may take advantage of defect by illegality. did. 

6. Attempt to consolidate and sue garnishee for $477.81 in one pro- 
ceeding, is beyond jurisdiction of justice court, and whole 
proceeding void. Jdéd. 

7. Description of demand sought to be recovered need not be set out 
in summons; may be subsequently supplied by amendment. 
Davis vs, Wilson, 388. 

8. Summons to bear date fifteen days before time of trial, means 
that there shall be at least fifteen days; not that there shall be 
that number preciselyand no more. Wolff & Bro. vs. Marietta 
P. Man. Oo., 463. 

9. Judgment not necessarily rendered on the trial day named in 
summons. Continuance for more than ten days does not in- 
volve loss of jurisdiction. did. 

10. Basis of garnishment, suit pending in, or judgment rendered by 
superior court, proceeding returnable to justice court void. 
Durden, J. P., vs. Belt, 545. 

11. Collection by justice on void process against garnishee, who is a 
defendant in fi. fa.; he is liable to rule therefor at instance of 
plaintiff in fi. fa., the defendant having yielded his right to 
reclaim by setting up such payment by illegality to fi. fa. 
Ibid. 

12. Answer that he acted judicially, traversed, and correctness of 
answer depends solely on question of law arising on face of 
certain documents from his own court, traverse is for decision 
by court. Ibid. 

13. Costs paid to justice as condition precedent to certiorari, not re- 

coverable from him by rule in superior court after reversal for 

mere error. Abrams, J. P., vs. Ryan, 597. 







































LABORER’S LIEN. See Lien, 1. 






LANDLORD AND TENANT. 


1. County judge has same power to issue distress warrant as justice 
of the peace. Brown vs. Alfriend, 12. 
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2. Amount sufficient to give superior court jurisdiction, case may 
be returned there. Jbdid. 

8. Tort committed by “people of plaintiff” upon tenant’s crop, 
cannot be set up by way of recoupment against landlord’s 
rent, especially where there is no allegation that plaintiff or- 
dered the same committed. Ibid. 

4. Rent note negotiated by indorsement which stated that landlord 
should collect rents and pay to transferee, he retaining pos- 
session thereof, distress warrant lies in his favor against tenant. 
Bolton vs. Duncan, 103. 

5. Counter-affidavit to distress warrant brings case into superior 
court; it being dismissed, case passes out, and motion cannot 
be entertained to dismiss warrant on account of defective affi- 
davit of plaintiff. Habersham vs. Eppinger & Russell, 199. 

6. Issue of possession, error to instruct jury to find whether deed of 
landlord be fraudulent and should be canceled, there being no 
equitable pleadings, nor prayer for such relief. TZ'ufts vs. Du- 
Bignon, 322. 

7. Vendor making fraudulent conveyance, who leases from vendee, 
on proceeding to eject by latter, cannot set up fraud as invali- 
dating landlord’s title. did. 

8. Tenant formed partnership secretly, or has sold his goods secretly, 
and with a purpose, known to the partner or purchaser, of 
defrauding landlord of rent, no ground of equity jurisdiction, 
it not being alleged that the partner or purchaser is insolvent, 
or that the goods will not be forthcoming. Boehm, Bendheim 
& Oo. vs. Nelson, 441. 

9. Evidence leaves it doubtful whether defendant in fi. fa. worked 
claimant’s land as mere cropper, or as tenant, doubt resolved 
in supreme court in favor of verdict. Sims vs. Dorsey, 488. 

10. Distress for rent, replevy bond prescribed by statute is for pay- 
ment of recovery, not for production of property. Clary & 
Whaley vs. Haines et al., 520. 

11. Heirs of tenant cannot dispute landlord’s title while retaining 
possession which he held. Lewis et al. vs. Adams, 559. 

12. Crop-lien, to sustain, landlord must have himself furnished sup- 
plies, not merely have become tenant’s surety to some other 
person for price. Scott vs. Pound, 579. 


LEASE. See Lien, 9. 


LEVY AND SALE. 


1. Entry by sheriff on tax fi. fa. levied on land of receipt in full, it 
was prima facie satisfied, and a purchaser at sheriff's sale a 
year afterwards, under execution against former owner, ob- 
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tained good title as against. person to whom fi. fa. was subse- 
quently transferred, although such transferee had advanced 
the money to pay off same. Thornton vs.. Willis, 60. 
2. Justice court summons on which execution was based, did not 
show that defendant resided within militia district, not render 
proceeding void, it appearing from the evidence that he did. 
Hart vs. Block, 133. 
8. Reversionary interest of person from whose property homestead 
was set apart, not subject to levy and sale. Jolly vs. Lofton, 154. 
4. Purchasers of railroad stock not entitled to demand certificates of 
purchase without tender of purchase money. Jones, Drum- 
right & Co. v8. Thacker & Co. et al., 329. 
5. Sheriffs’ sales are for cash, and no agreement between the officer 
and purchaser to dispense with the cash, especially after the 
sale, can affect the rights of creditors entitled to the money. 
Ll bid. 
6. Purchaser who fails to pay cash, not entitled to show that prop- 
erty has depreciated in value since sale. J bid. : 
7. Mortgage fi. fa., property not set out as belonging to defendant 
or mortgagor, entire description being ‘‘the one head of horses, 
two head of mules, one buggy and harness, one wagon,” prop- 
erly quashed. Haynes vs. Richardson, 390. 
8. Executions against A., administrator of B., with no direction to 
levy of the goods of B., are against A. personally, and not 
against estate of B.. Presumption is that judgments are to 
same effect. Jones et al. vs. McLeod et al., 602. 
9. Mechanic’s lien upon walls and chimneys only, cannot be en- 
forced by levy and sale after substantial additions have been 
made by others. Gaskill et al. vs. Davis, 644. 





























LIBEL AND SLANDER. 


1. Special damage need not be alleged in suit on following publica- 
tion: ‘*To W. L. Tillman: You are hereby notified that I 
have made application for a homestead, and the same will 
come on for hearing at the ordinary’s office, December 15, 1876. 
L. K. Willis. N.B. Take notice. Merchants and communi- 

ty generally, the thieves (meaning the plaintiff) are refusing to 

pay for rations. W. L. Tillman.” Tillman os. Willis, 483. 











LIEN. 

1. Laborer’s lien, affidavit to foreclose should show that work has 

been completed, and that demand has been made since debt 
became due. Brantley vs. Raybon, 211. 

2. Trustee cannot create lien upon property of trust estate for sup- 

plies furnished to make crop. Tift & Co. vs. Mayo et al., 246. 
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8. Cestui-que trust, though a married woman, had power, in 1872, to 
mortgage separate estate just as feme sole unless restrained by 
deed of trust. did. 

Crop-lien, to sustain, landlord must himseif have furnished sup- 
plies, not merely have become tenant’s surety to some other 
person for price. Scott vs. Pound. 579. 

. Gaming debt, whether judgment is founded on, is not an open 
question to creditor who has prior lien, if lien at all. did. 

. Material-man, lien of, superior to mortgage given by vendee to 
vendor cotemporaneously with conveyance to him (vendee) 
to secure purchase money. TJanner vs. Bell et al., 584. 

. “Improvements made,” what is meant by. Gaskill et al. vs. Davis, 
644 

. Mechanic’s lien upon walis and chimneys only, cannot be en- 
forced by levy und sale after substantial additions have been 
made by others. J did. 

. Lessee’s term expired, and premises, including house erected 
thereon by lessee, have reverted to lessor; lien recorded against 
house and lot as property of lessee, not enforced by sale of 
brick-work and walls. did. 


LIMITATIONS, STATUTE OF. 


1. Usury, limitation in act of 1871 as to suits to recover back, not 
repealed by act of 1873 Hverett vs. Planter’s Bank, 38. 


2. Applicable equally where payment is in land, and bill is filed to 
set aside deed. Ibid. 


8. Possession for four years under purchase from defendant in fi. fa., 
to discharge from lien, must have been open and notorious. 
Taylor vs. Morgan, 46. 

4. Equity will not correct mistake in settlement of partnership 
business, where one partner sells out to other, unless moved 
for in reasonable time. Steadwell et al. vs. Morris, 97. 


5. New promise by administrator, to relieve from bar of act of 4869, 
it must appear that bar had not attached prior to death of in- 
testate. DuBignon, adm’x, vs. Backer & Cohen, 206. 


6. Guardian at first refused to have settlement with ward, and 
afterwards put him off for several years, but saying that ‘‘he 
had the matter fixed,” not constitute such fraud as to take the 
case out of statute of limitations of 1869. Jones vs. Strickland, 
guardian, 356. 

7. Entry by sheriff ‘‘ No property pointed out on which to levy this 
Ji. fa.,” will keep judgment from becoming dormant. LZuiis vs. 
Atlantic & Gulf Railroad, 362. 
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8. Judgments rendered in November, 1861; there was no running 
of the statute until after July 2ist, 1868. did. 

9. Unpaid stock became payable to assignees after assignment, 
without further notice to shareholders, and statute of limita- 
tions began to run in their favor against assignees as soon as 
surrender of charter was accepted by legislature. Branch, 
Sons & Co. vs. Knapp et al., 614. 

10. Executor qualified in 1856, having acknowledged assets as late as 
1868, and legatee having been a minor until after latter year, 
her action, brought in 1876, for not paying over legacy, not bar- 
red by act of 1869, nor by Code. Windsor et al. vs. Bell, ex’r., 
671. 


MANDAMUS. 


. 1, Advertisements changed from one newspaper to another without 
proper notice, mandamus not lie to compel sheriff to return to 
first paper.. Tillman & Thrasher, sh’ ff, 15. 


MARRIED WOMEN. See Husband and Wife. 
MASTER AND SERVANT. See Contracts, 9-14. 
MECHANIC’S LIEN. See Lien, 7-9. 

MINUTES. See Practice in Superior Court, 25-27. 


MORTGAGE. 


1. Trustee, mortgage by to cestui que trust conditioned for faithful 
execution of trust, cannot be discharged by his paying the 
money to himself; therefore it cannot be discharged by a pur- 
chaser of the property, paying to the mortgagor. Hawkins et 
al., ex’rs, v8. Taylor et al., 171. 

2. Widow’s dower and Year's support, mortgage dated May 26th, 
1872, though executed to secure the repayment of money. used 
by the mortgagor in the purchase of real estate, postponed 
thereto. Wilson vs. Peeples et al., 218. ' 

8. Cestui que trust, though a married woman, had power, in 1872, 
to mor: gage separate estate, unless restrained by deed of trust. 
Tift & Co. vs, Mayo et al., 246. 

4. Junior mortgage, to take precedence of unrecorded senior mort- 
gage, must itself be recorded withintime. Myers & Marcus vs, 
Picquet, 260. 

5. Mortgagee under foreclosed mortgage entered upon land under 
mistake as to his rights, mortgagor could only recover actual 
damages for trespass. Ashley vs. Wilson, 297. 

6. Execution not enjoined at instance of mortgagors upon grounds 
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which could have been set up in defense to foreclosure. 
Board of Education et al. vs. Franklin et ai., 303. 

7. Title from deceased mortgagor to third person cannot be set up 
for purpose of defeating widow’s claim of dower and year’s 
support. Carter, ex’x, et al. vs. Hallahan et al., 314. 


. Paper in form of mortgage, but with right of mortgagee to 
advertise and sell in thirty days, is a mortgage; when not re- 
corded in time, and foreclosed and levied as such mortgage, it 
is postponed to purchase made subsequent to its date, etc. 
McGuire vs. Barker, 339. 

. Husband to wife, mortgage by, to secure separate estate pre- 
viously used in purchase of mortgaged property, postponed to 
senior mortgage given to third persons, who took without no- 
tice of lien of wife. Neal et al. vs. Perkerson, sheriff, et al., 345. 

. Recitals in mortgage, mortgagor estopped from denying. did. 

. Dismissal of illegality to mortgage fi. fa. on ground that it was 
returned into court without order from judge, addition ‘‘ with 
leave to defendant to apply for such order,” was mere sur- 
plusage. Haynes vs. Richardson, 390. 

. Property not set out in fi. ja. as belonging to defendant or mort- 
gagor, entire description being ‘‘ the one head of horses two 
head of mules, one buggy and harness, one wagon.’’ properly 
quashed. Ibid. 

. Agreement that lien should cease on payment of part of debt, is 
in conflict with written condition of mortgage. Taylor vs. 
Thomas, 472. 

. Material-man, lien of, superior to mortgage given by vendee to 
vendor cotemporaneously with deed to him (vendee) to secure 
purchase money. Tanner vs. Bell et al., 584. 


. Power to sell, does it include power to mortgage? Colesbury vs 
Dart et al., 620. ; 

. Trust property, portion of mortgaged at instance of three of ben- 
eficiaries, who received proceeds of loan; foreclosure not en- 
joined at their instance, presumption being that amount ad- 
vanced to them was not in excess of their share of estate. 
Decree of foreclosure not binding on beneficiaries not parties 
to bill. Tbdid. 

. Power to mortgage conferred by deed made prior to Code, not 
nullified by $2385. did. 

. Notice of trust did not cast on mortgagee duty of seeing to appli- 
cation of money loaned. Jbdid. 

. Interest of person who did not execute, whilst mortgage cannot 
be foreclosed as to, it may be as to interest of person who did 
execute, though he used partnership name, reciting that he 
was a member of firm. Sutlive vs. Jones et al. , 676, 
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20. Deny that he had interest at date of ‘execution, mortgagor cannot. 
Ibid. 


MUNICIPAL CORPORATIONS. 


1. General assembly cannot constitutionally incorporate two under 
one law. King etal. vs. Banks et al., relators, 20. 


2. Action for injuries resulting from falling into cellar door on side- 
walk, questions to be submitted to jury. Oity of Augusta vs. 
Hafers, 48. 

8. Question being as to whether system adopted by city in regard to 
allowing cellars on its sidewalks, was reasonably calculated 
to insure the safety of those who travel thereon, evidence that 
children upon different occasions had previously fallen into 
such openings, was admissible. did. 


4. Deed from city to purchaser provided that he was to pay stipu- 
lated amount quarterly as ground-rent; that on failure, prem- 
ises should revert, and city should immediately possess power 
of re-entry; Held, that if the city, by its proper officer, posted 
a notice of re-entry on lot, such act would constitute a re-entry, 
and, after the expiration of ten days, according to terms of 
deed, would defeat title of purchaser. Swoll et al. vs. Oliver et 
al,, 248. 

5. Certiorart to acquittal in corporation court, cannot be had 
Cranston vs. Mayor, etc., of Augusta, 572. 

6. Dogs, taxation of by municipal corporation, etc., authorities on. 
Ibid. 


NEGOTIABLE INSTRUMENTS. 


1. “Indorser” added to name on face of note constitutes writer 
either a joint maker or indorser, and he may be sued with 
other makers, the note being made payable to bearer and the 
original payee not indorsing it. Callaway ws. Harrold, John- 
son & Co., 111. 

2. Bearer who takes note before due, not affected by failure of con- 
sideration. unless notice thereof was brought home to him be- 
fore he traded therefor. Smith et al. vs. Rawson, assignee, 208. 

8. Bearer’s right to recover is not affected by indorsement of payee 
thereon, bid. 

See Surety and Indorser. 


NEW TRIAL. 


1. Verdict supported by law and evidence. Adantic & Guif Rail- 
road v8. Griffin, 11; Johnson vs, State, 35; Roby vs. State, 45; 
Eagle & Pheniz Co, et al. vs. West et al., 120; Twmiin et al. vs. 
Crawford et al., ex’rs, 128; Smith et al. v8. Rawson, assignee, 208 ; 

45 
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10. 


11. 


12. 


18. 
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Johnson vs. State, 212; Brun. & Alb. Railroad vs. Toomer, adm’r, 
258; Carter, ex'x.vs. Hallahan et al., 314; Jones, Drumrignht & 
Oo. vs. Thacker & Oo. et al., 329; Payne vs. Holt, 355; King 
vs. Poole, 873; Jackson vs. Langston & Orane, 392; Doyle vs. 
Martin,. 410; Rollins vs. State, 480; Ray vs. Burbank & Jones, 
505; Pearson vs. Forsyth, adm’r, 587; McCullough et al., guardi- 
ans, et al. vs, Johnson, ord., 554; Crumbley vs. State, 582; Ken- 
ney v8. Central Railroad, 590; Colesbury vs. Dart et al., 620; Pease 
v8. Cooper, 626. 


. First grant of new trial not interferred with. Reviere vs. Powell 


& Murphy, 30; Merriam os, City of Atlanta, 222. 


. Immaterial error no ground of new trial. Johnson vs. Lovelace, 


62: Hagle & Phenix Oo. et al. vs, West et al., 120; Hughes vs. West. 
Railroad, 131; McLaughlin vs. Blount et al, 168; Patman +s. 
State, 379; Jackson vs. Langston & Crane, 392; Tillman vs, Willis, 
433; Lewis et al. vs. Adams, 559. 


. Verdict not being supported by the evidence, new trial ordered. 


Hatcher et al. vs. Cade, trustee, 145; Johnson vs. State, 305. 


. Newly discovered evidence, diligence necessary. Knowles vs. 


Jourdan, for use, 299. 


. Verdict not required notwithstanding errors of court. new trial 


ordered. Harris vs. State, 359. 


. Rulings rendered immaterial by subsequent agreement of counsel 


to confine issue to one point before the jury which they did 
not affect, cannot be made ground of new trial. Wheatley & 
Co. vs. West, 401. 


. Written requests not objectionable, refusal to give same not 


ground of new trial in view of charge as given. J did. 


. Amendable, brief of evidence is, at any time while motion for 


new trial is pending. Ford vs. Holmes, 419. 

Revising motion for new trial, judge may make such notes in 
margin as he sees proper, in explanation, or even in vindica- 
tion, of his rulings. did. 

Newly discovered evidence which would not produce different 
result, not ground of new trial. Rollins vs. State, 430. 
Possible for jury to find as they did, uninfluenced by passion or 
prejudice; as presiding judge refused to interfere, verdict may 
stand. Hagle & Phenix Man. Co. vs. Welch, 444. 
Unconditional, act of February 24, 1878, conferring power on 
county judge to grant new trials, is. Pitts vs. Carr, 454. 
One of two counsel providentially absent, and client and associ- 
ate not informed of cause of absence, until too late to move 
for continuance, not ground of new trial, where absent coun- 
sel might have informed them in due time, or they, by dili- 
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gent inquiry, might have acquired the information. Hart os. 
Thomas & Co., 470. , 

15. Newly discovered evidence, ground must be supported by affida. 
vits. Parrott & Bro. vs. Johnson, 475. : 

16. Appeal, question of right to does not arise on motion for new 
trial. Ansley vs. Jordan, 482. 

17. Doubtful whether defendant in fi. fa. worked claimaint’s land 
as a mere cropper or as tenant, doubt resolved in supreme 
court in favor of verdict. Sims vs. Dorsey, 488. 

18. Rule against sheriff involving issues of fact and law tried, by 
consent, without a jury, and reversal of judgment on account 
of ‘error on question of law, in absence of direction to contrary, 
new trial results. Schley, assignee, vs. Schofield & Son, 528. 

19. Verdict for minor offense inciuded in that charged, errors rela- 

ting exclusively to higher offense are immaterial on motion for 

new trial. Orumbley vs. State, 582. 











NON-SUIT. 


1. Evidence without which plaintiff could not possibly recover, 

erroneously excluded; failure to go on and prove other essen- 

tial facts, not cure error and sanctify judgment of non-suit. a 

Miller et al. vs. Speight, 460. Be 
2. Sufficient evidence of contract to prevent non-suit. Ansley vs. s 
Jordan, 482. 











NOTICE. 


* 
1. Joint residence of husband and wife on realty, not notice of any 
claim of interest in it by latter. Neal et al. vs. Perkerson, sher- 






iff, et al., 345. 
2. Purchaser, and those claiming under him, charged with notice % 
of recitals in deed constituting link in chain of title. Rosser a 





vs. Cheney et al , 468, 

8. Possession of land is notice to all the world of whatever rights 
occupant really has in premises. Those under whom he en- 
tered, or with whom he is in privity, cannot, pending posses- , 
sion, clothe a vendee with any right, legal or equitable, which ye 

they themselves could not assert. Sewell vs. Holland, 608. : 3 












NUISANCE. 


1. Obstruction of neighborhood road, whether justices have juris- 
diction to abate as nuisance the question, superior court should 
not interfere by prohibition. Hart et al. vs, Taylor, 156. 

















NUNC PRO TUNC ENTRY. See Practice in’ Superior Court, 26; In- 
terrogatories, 1. 
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OFFICERS See Corporations, 2; Process and Service, 3. 


ONUS PROBANDI. See Claim, 6, 9, 10; Hvidvunce, 18. 


ORDINARY. 


1. Representatives of deceased person, ordinary cannot order them 
to execute title to land, except on petition of holder of bond. 
Ford vs. Holmes, 419. 


PARTIES. | 


1, Ejectment by minor plaintiff over fourteen years of age, who 
dies testute, legal representative should be made party in 
her stead. Error to amend suit by adding demises in names 
of guardian and legal representative. O'Byrne et al. vs. Feeley 
et al., 77. 

. Administrator made party over his objection for purpose of en- 
abling counsel to prosecute for fees. Manning vs. Manning, 
guardian, et al., 137. 

. Amendment, new and distinct parties cannot be substituted by. 
Gill v8. Tison et al., 161. 

. Action by distributee against purchaser from administratrix, 
alleging that payment had been fraudulently made in worth- 
less railroad stock, and that administratrix refused to sue for 
purchase money, is demurrable, the administratrix not being 
a party, and it not being alleged that she and her sureties were 
insolvént. Dennis vs. Smith, 269. 

. Member of firm whose stock was sold and proceeds in court, is 
interested to see to its proper distribution, and may be made 
a party to a money rule against the sheriff therefor. Wynne 
0s. Millers & Sibley, 343. 

. Equity, new parties to bill may be brought in by amendment. 
Clary & Whaley vs. Haines et al., 520. 

. Deceased administrator, suit may be brought on bond of by cred- 
itor of intestate, notwithstanding an administrator de bonis 
non, when. Thornton, ord., vs. Park et al., 549. 

. Complaint for land, plaintiff may declare against as many or as 
few as he pleases. No improper joinder or non-joinder on 
face of declaration, question as to who should or should not 
be defendants, cannot be raised by demurrer. Lewis et al. vs. 
Adams, 559. 

. Creditor seeking to set aside trust deed on ground that it is fraud- 
ulent as to him, may proceed against fraudulent trustee who is 
holder of legal estate, without joining cestué que trusts. Tucker 
os. Zimmerman et al., 599. 
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10. Personalty, after death of debtor, taken possession of by stran- 
ger, and on death of latter, taken possession of by his execu- 
tor, who converted same, right of action therefor is in admin- 
istrator of debtor, and creditors cannot maintain bill for account 
against second wrong-doer without showing some good reason 
why they sue instead of the administrator. Jones et al. vs. 
McLeod et al., 602. 

11. Fund partly property of widow, and partly held by her in trust 
for dependent children, delivered in lump to her father to be 
managed for her and her children, he became her agent, and 
was accountable to her alone. Having died, a verdict in favor 
of her children against his representatives, she not being a 
party, was illegal. Fletcher et al., ea’rs, vs. Collier, guardian, et 
al., 653. : 

12. Creditor of husband sued by wife for money paid to him by 
husband on his debt, latter not a necessary party. Chappell vs. 
Boyd, 662.. 

13. Creditor, to recover from wife profits of property conveyed to 
her by husband in settlement of claim fur money thus used by 
him, must be by principle of subrogation to husband’s right, 
and he is necessary party. Ibid. 

i4. Wife’s legacy, she is only essential plaintiff to action therefor, 
the joinder of husband being simply matter of form. Wind- 
sor et al. vs. Bell, ex'r, 671. 


PARTITION. See Tenancy in Common, 8. 
PARTNERSHIP. 


1. Husband indebted to wife sells out his interest in firm to co- 
partner, latter giving notes payable to wife, cannot defeat 
recoyery by setting up fraud or mistake in which wife did not 
participate. Steadwell et al. vs. Morris, 97. 

2. Equity will not correct mistake in settisment of partnership bus- 
iness, where one member sells to other, unless moved for in 
reasonable time. did. 


8. Member of firm whose stock was sold and proceeds in court, is 
interested to see to its proper distribution, and may be madea 
party to a money rule against the sheriff therefor. Wynne vs. 
Millers & Sibley, 343. 

4, Issue tendered by him to effect that plaintiff had no valid lien 
upon fund, because defendant had never been in any way sued, 
or served by any process whatever, should not have been 

_* stricken on demurrer. Ibid. 

5. Undivided joint ownership and use of lands, and joint enjoy- 
ment of profits, constitutes partners; but this does not inter- 
fere with rule that members of firm aré tenants in common. 
Sutlive vs, Jones et al., 676. 
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6. Authority of copartner or ratification by him, necessary before 
mortgage by one member of the firm will bind ‘interest of 
other in partnership lands, though mortgage be made in firm 
name, to creditur of partnership, and to secure firm debt. 
Ibid. 

PAYMENT. See Principal and Agent, 8, 4. 
PENALTY. See Zetrays, 1. 


PLEADINGS. 


1. Record of former claim admissible to show that points involved 
are res adjudicata, without any special plea. Johnson vs. Love- 
lace, 62. 

. General issue, under oath, carries case to jury. Woolfolk vs. 
Beach, 67. 

. Unintelligible plea should be stricken. Ibid. 

. “Indorser” being added to name on face of note constitutes wri- 
ter joint maker or indorser, and though he is described as in- 
dorser in statutory form makes no difference, a full copy of 
the note being annexed. Callaway vs. Harrold, Johnson & Co., 
111. 

. Objections under oath to consent decree being entered, are plead- 
ing, not evidence. Green, guardian, et al. vs. Green, 141. 

. Motion to vacate judgment by default on ground that defendant 
was sick when rendered, and could not put in his plea, prop- 
erly overruled, no reason being shown why the plea was not 
filed before trial term. Cannon vs. Harrold, Johnson & Oo., 
158. 

. Payment, plea that defendant, by agreement with payee to re- 
ceive the same, had purchased note on him, insufficient in not 
stating what the agreement was, or that purchase would not 
otherwise have been made. Beazley vs. Gignilliat, assignee, 187. 

. Counter-uffidavit to distress warrant gives jurisdiction to supe- 
rior court; it being dismissed, case passes out, and motion can- 
not be entertained to dismiss warrant on account of defective 
affidavit of plaintiff. Habersham vs. Hppinger & Russell, 199. 

. Jurisdiction, plea to not considered unless filed in person at first - 
term and sworn to, no want of jurisdiction appearing on the 
face of the papers. Amith et al. vs. Rawson, assignee, 208. 

. Non est factum cannot be pleaded at term after first except by 
way of amendment. Hayden vs, Atlanta Cotton Factory, 238. 

. Description of demand sought to be recovered need not be set out 
in summons from justice court; may be subsequently supplied 
by amendment, Davis vs. Wilson, 388. 





POWERS. See TJrusts, 9-11. 
PRACTICE IN SUPERIOR COURT. 
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. Action by discharged employee, to mitigate recovery by earn- 
ings intermediate the dismissal and expiration of term, facts 
must be specially pleaded. Ansley vs. Jordan, 482. 

18. Recovery cannot be had exceeding the ad damnum. Ibid. 

14. Answering action, time for is on or before last day of return 
term. No extension arises from failure to enter default on 
docket. If further time be given by general order, and privi- 
lege be not exercised within, court not bound to notice plea 
filed in vacation, unless attention be called to fact. Camp va. 
Wallace, 497. 

15. Defense, to file in terms of law, is to lodge it at place appointed 
within prescribed time. To avoid judgment by court under 
constitutional provision, defense under oath must be duly filed. 
Ibid, 

16. Foreign corporation, action against by service on agent, who also 
qualified to exceptions to award; not competent for counsel to 
verify amendment to exceptions, it not appearing that corpo- 
ration had withdrawn from business here, or that agent was a 
non-resident of the county, or even absent therefrom. Va. 
Home Ins. Oo. vs. Gray, adm’r., 515. 

17. Declaration sufficient; demurrer properly overruled. Grangers’ 
Ins. Co. vs. Turner, 561. 

18. Several pleas filed, and verdict for defendant, but fails to show 

on what plea rendered, jury should, at request of either party, 

be remanded to room, with instructions to comply with $3560 

of Code. Rabun vs. Rabun, executriz, 647. 








1. Distinct issues of fact submitted to jury by consent of counsel, 
not error, though done at instance of court after part of the 
testimony had been introduced. Brown vs, Watters et uz., 28. 

2. Questions sent out to be answered by jury, irregular for judge 
not to erase his pencil memoranda thereon. Steadwell et al. vs. 
Morris, 97. 

8. Rule requiring issue in claim case to be tendered, etc., not pre- 
vent plaintiff's so doing before call of case. Traverse when 
papers are returned substantial compliance. Simmons vs. Bush, 
trustee, 136. 

4. Motion to vacate judgment by default on ground that defendant 
was sick when it was rendered, and could not put in plea, 
properly overruled, no reason being shown why plea was not 
filed before trial term. Cannon vs. Harrold, Johnson & Co., 158. 


5. Judge may continue trial to next week if necessary to complete 
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it, although following Monday be time set for holding superior 
court in another county. Presumption is that steps were taken 
to have other court adjourned. Hudgins vs. State, 183. 

6. Counter-affidavit to distress warrant gives jurisdiction to the su- 
perior court; it being dismissed, case passes out, and a motion 
cannot be entertained to dismiss warrant on account of defec- 
tive affidavit of plaintiff. Habersham vs. Hppinger & Russell, 
199. 

7. Statements made by counsel in argument not authorized by evi- 
dence, duty of court to interpose at the time. Forsyth, adm’r, 
0s. Oothran, trustee, 278. 

8. Act of 1876, allowing questions to be propounded to jury and 
specific answers found, is confined to equity cases. Tufts vs. 
Du Bignon, 322. 

9. Question asked witness by court should not intimate opinion 
against prisoner. Harris vs. State, 359. 

10. Plaintiff closed and defendant introduced testimony, latter is en- 
titled to have jury pass upon case. Error to withdraw defend- 
ant's evidence and direct jury to find for plaintiffs. Wiggins 
0s. Cleghorn, Herring & Co. 364. 

11. Rulings rendered immaterial by subsequent agreement of counsel 
to confine issue before jury to one point which they did not 
affect, cannot be made ground for new trial. Wheatley & Co. 
os. West, 401. 

12. Low tone used by court in excluding testimony, request that rul- 
ing should. be repeated more distinctly, should be made at 
once. did. 

13. Absent without leave, one of movant’s counsel being when mo- 
tion for new trial is called, court may dispose thereof, though 
advised of agreement with opposite counsel to postpone hear 
ing until some time in vacation. Ford os. Holmes, 419. °°: 

14. Court not bound to conform to private arrangements of counsel 
in conduct of business. Ibid. 

15. New trial, in revising motion for, judge may make such notes 
in the margin as he sees proper. did. 

16. Evidence without which plaintiff could not possibly recover, er- 
roneously excluded; failure to go on and prove other essential 
facts, not cure error and sanctify judgment of non-suit. Mil- 
ler et al. vs. Speight, 460. 

17. Answering action, time for is on or before last day of return 
term. No extension arises from failure to enter default on 
docket. If further time be given by general order, and privi- 
lege be not exercised within, court not bound to notice plea 
filed in vacation, unless attention be called to fact. Camp os. 
Wallace, 497. 
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18. Defense to file in terms of law, is to lodge it at place appointed 
within prescribed time. To avoid judgment by court under 
constitutional provision, defense under oath must be duly filed. 
I bid. 

7 19. Rule against sheriff involving issues of fact and of law tried, by 
consent, without a jury, and judgment reversed on account 
of error on question of law, in absence of direction to con- 
trary, newtrial results. Schley, assignee, vs. Schofield & Son, 528. 

20. Objection to matter of testimony and not to medium, compe- 
tency of medium not in question. Pearson vs. Forsyth, admin- 

tstrator, 587. 

Collection by justice on void process against garnishee, who is a 
defendant in fi. fa ; he is liable to rule therefor at instance of 
plaintiff in fi. fa., the defendant having yielded his right to 
reclaim by setting up such payment by illegality to fi. fa. 
Durden, J. P., vs, Belt, 545. 

~ 22. Answer that he acted judicially, traversed, and correctness of 

answer depends solely on question of law arising on face of 
certain documents from his own court, traverse is for decision 
by court. Ibid. 

28. Force and effect of evidence, not affected by side which pro- 
duces. Facts favorable to defendant ueveloped by the plain- 
tiff’s testimony, quite as strong as if put inevidence by defend- 
ant. Kenny vs. Central Railroad, 590. 

24. Several pleas filed, and verdict for defendant, but fails to.show 
on what plea rendered, jury should, at request of either party, 
be remanded to room, with instructions to comply with $3560 
of Code. Rebun vs. Rabun, ex’x, 647. 

25. Dismissal of suit, primary evidence of is entry on proper docket 
or on minutes of court. Armstrong, administrtaor, et al. vs. 
Lewis, 680. 

26. Entry may be made nunc pro tune under proper order, but until 
supplied, suit regarded as undisposed of. Ibid. 

27. Dockets, minutes, etc., must be kept. so as to represent true state 
of business. They may be corrected by direct proceedings, 
but cannot be attacked collaterally. did. 

28. Creditor dismissing before remittitur from supreme court was 
entered, not heard to say that dismissal was ineffectual because 
case was still pending in supreme court, this court having 
finally disposed thereof prior thereto, did. 













_ 





























PRACTICE IN SUPREME COURT. 


1 Credit omitted in framing decree, supreme court will direct that 
it be allowed. Brown vs. Watters et ux., 23. 


2. Certificate to one bill of exceptioiis exhausts statutory power of 


e 
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judge. Hecannot certify a second. McLendon et al, vs. Mc- 
Lendon et al., 110. 

. Portion of charge excepted to not copied in ground of motion 
for new trial, nor plainly referred to in entire charge appended, 
exception not considered. Hagle & Pheniz Oo. et al. vs. West et 
al., 120. 

4. Conditional new trial granted below; condition cannot be com- 
plained of by successful party, where this court is of opinion 
that unconditional new trial should have been ordered. Céen- 
tral Railroad vs. Moore, 151. 

. Exception to entire charge without specifying particular error, 
too vague and indefinite. Brunswick & Albany Railroad vs. 
Toomer, adm’r, 258. 

. Motion to commit defendant ox to require him to give new bail, 
decision thereon not reviewable at instance of state. State vs. 
Capers, 263. 

. Damages awarded for bringing case up for delay only. Patillovs. 
Smith & Clifford, 265 

8. No objection made in court below to hearing of motivn for new 
trial on ground that it had not been filed, and because brief of 
evidence had not been approved at proper time, such objection 
not entertained by this court. Smith vs. Adair & Bros., 281. 

. Brief of evidence, to authorize it to be sent up as part of the 
record, it must be expressly approved by the court. City of 
Atlanta vs. Glover et al., 887. 

. Recital in bill of exceptions that brief is part of record, and that 
testimony is correctly set forth in certified copy thereof which 
accompanies bill of exceptions, not sufficient, especially where 
it appears that record was not certified by clerk until seven 
.days after judge certified bill of exceptions. Ibid. 

Writ of error returnable by law to August term, not dismissed 
for misdescription in bill of exceptions and in judge’s man- 
date. Miller et al. vs Speight, 460. 

. Holding that it was not competent for defendant to show so and 
so, nO necessary error, as it does not appear that defendant 
offered evidence to the -point, nor at what stage, nor under 
what circumstances the ‘‘holding” took place. Ansley vs. Jor- 
dan, 482. 

. Doubtful whether defendant in fi. fa. worked claimant’s land as 
a mere cropper or as a tenant, doubt resolved here in favor of 
verdict. Sims vs. Dorsey, 488. 

Exhibit, when a part of bill of exceptions, and when an exhibit 
proper, requiring judge’s identification. Colquitt, governor, vs. 
Solomon, 492. 

. Recognizance, indictment, etc., no part of record of scire facias, 
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so as to dispense with identification of them as evidence in- — 
troduced on trial of sci. fa. Ibid. — 

16. Correctness of judgment complained of depending on evidence, 
evidence must be brought up, duly authenticated. did. 

17. Several methods of bringing up evidence stated. Ibid. 

18. Rule against sheriff involving issues of fact and law tried, by 
consent, without a jury, and judgment reversed on account of 
error on question of law, in absence of direction to contrary, 
new trial results. Schley, assignee, vs. Schofield & Son, 528. 












19. Objection to matter of testimony only, incompetency of medium ? 
cannot be urged insupreme court. Pearson vs. Forsyth, adm’r. 
5387. 





20. Municipal corporation cannot have certiorari to judgment of ac- 
quittal in corporation cburt. Cranston vs. Mayor, etc., of 
Augusta, 572. See Johnson et al. vs. State, 640. 

21. Judgment dismissing bill on demurrer, this court will not, on re- 
quest, embody in affirmance, leave to reinstate or amend, un- 
less amendment proposed would make case for relief beyond 
all reasonable doubt ; nor even then, if there has been appa- 
rently needless delay. Branch, Sons & Co. 0s. Knapp et al., 
614. 

22.. Time set for hearing, and on day previous thereto, at instance 
of complainants, application for injunction was heard and re- 
fused, refusal not such final decision as can be reviewed. Ool- 
lins etal vs. Huff et al., 633. 

23. Writ of error not dismissed because clerk certifies that bill of 
exceptions is original, instead of certifying it to be the true 
original. Fletcher et al., ex’rs, vs. Collier, guardian, et al., 658. 

24. Brief of evidence having entry by judge approving it and grounds 
of motion for new trial, and motion, set out in full ip bill of 
exceptions, reciting that evidence was attached thereto, suffi- 
ciently authenticates fact that brief was attached to motion, 
and hence entry of filing on latter included former, did. 

25. Dismissal of action before remittitur from supreme court was 

entered, plaintiff not heard to say that dismissal was ineffec- 

tual because case was still pending in supreme court, this tri- 
bunal having finally disposed thereof prior thereto. Arm- 

strong, adm’r, et al., vs. Lewis, 680. 























PRESCRIPTION, 


1. Private way over land, prescriptive right can only be acquired 
to by showing uninterrupted use of permanent way, not over 
fifteen feet wide, kept open and in repair for seven years. 
Short et al. vs, Walton et al.; 28. 


2. Not sufficient to show that claimants have been accustomed for 
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more than seven years to pass over the land, changing the way 
as they saw fit, to avoid obstructions or forconvenience. Jbdid. 

8. Possession for four years under purchase from defendant in fi. 
fa., to discharge from lien, must have been open and noto- 
rious. Taylor vs. Morgan, 46. 

4. Trust property, purchaser of from trustees, under order from 
proper court, with written evidence of title and seven years’ 
possession, acquires good prescriptive title. Varner vs. Gunn 
et al., 5A. 

5. Trustees, title in, prescription which operates against them ope. 
rates also against cestué que trust. Ibid. 

6. Permissive possession cannot be foundation of prescription. This 
applies to seven years with color, or twenty years without. 
Ford vs. Holmes, 419. 

7. Holder under executory contract of purchase, written or parol, 
has permissive possession only, until his part of contract is 
performed, or until conveyance is executed by his vendor. 
Ibid. 


PRESUMPTION. See Oriminal Law, 8 ; Homestead, 22; Witlls, 3. 


PRINCIPAL AND AGENT. 


1. Action against agents, although principals were known, demur- 
rer thereto properly sustained. Gill vs. Tison et al., 161. 

2. Amendment, principals cannot be substituted by. J did. 

8. Receipt by general agent to collect, of property in settlement of 
debt, as binding on principal as if it were paid in money. 
McLaughlin vs. Blount et al., 1€8. 

4. Payment by one person of debt of another without consent or 
request of the latter, not allowed as set off to suit by latter on 
due-bill. Putillo os. Smith & Clifford, 265. 

5. Foreign corporation, action against by service on agent, who 
also qualified to exceptions to award; not competent for coun- 
sel to verify amendment to exceptions, it not appearing that 
corporation had withdrawn from business here. or that agent 
was a non-resident of the county, or even absent therefrom. 
Va. Home Ins. Co. 08. Gray, adm’r, 515. : 

6. Fund partly property of widow, and partly held by her in trust for 
dependent children, delivered in lump to her father to be man- 
aged for her and her children, he became her agent and was 
accountable to her alone. Having died, a verdict in favor of 
her children against his legal representatives, she not being a 
party, was illegal. Fletcher et al., ex’rs., os. Collier, guardian, 
et al., 653. 

7. Wife having no power to consent to application of money to 
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husband’s debt, has no power to ratify such application, even 
on compensation being made to her by husband in property, 
without approval of competent court. Chappell vs. Boyd, 662; 
Windsor et al, vs. Bell, ea’r, 671. 


PRINCIPAL AND SECURITY. See Surety and Indorser. 
PROCESS AND SERVICE. 


1. Direction to sheriff of one county to serve, is not authority to 
sheriff in another. Advantage of defect may be taken by de- 
fendant so served at trialterm. Callaway vs. Harrold, John- 
son & Co., 111. 

2. Actual notice of order requiring delivery to receiver, sufficient 
to render disobedient party in contempt; that he was officially 
apprized unnecessary. Lewis vs. Singleton, Hunt & Co., 164. 

8. Constable specially deputized by sheriff, and sworn in, for pur- 
pose of serving particular writ, he became a de facto deputy 
sheriff, and service by him was legal. Twiggs vs. Hardwick, 
272. 

4. Personal service effected. objections to authority of serving offi- 
cer, after judgment, not favored. Ibid. 


PROHIBITION. See Nuisance, 1. 
PROTEST. See Surety and Indorser, 6-7. 
PUBLIC SCHOOLS. See Schools. 


RAILROADS. 


1. Stock, suit for damage to, killing being admitted, onus on de- 
fendant to show diligence. Atlantic & Gulf Railroad vs. Grif- 
Jin, 11. 

2. Voluntary drunkard falling or lying on track, cannot recover, 
though there may be contributory negligence on part of de- 
fendant. Southwestern Railroad vs. Hankerson, 114. 

8. Widow suing for homicide of husband, that she worked in field 
for livelihood after his death, inadmissible. Central Railroad 
vs. Moore, 151. 

4. Inquest, that jury of found verdict, equally inadmissible. I did. 

5. Company showing itself without fault, there can be no recovery. 
Unnecessary to show fault in deceased. Ibid. 

6. Street railroad company, liability for damage to passenger re- 
sulting from riotous fighting on car. Holly vs. Atlanta Street 
Railroad, 215. 

7. Emergency relied upon as justifying conductor in going out of 
his sphere of duty, incumbent on conductor, or those claiming 








INDEX. 








through him, to make it clearly appear that emergency was 
not caused by his fault. Central Railroad vs. Sears, 279. 
8. Blow-posts, $708 of Code requiring erection of, etc., is applica- 
ble only to crossings of public roads. Georgia Railroad vs. 
Cox, 455 
9. Homicide of passenger by collision is prima facie felony. For 
widow to recover she must either prosecute or show good ex- 
cuse for failure. Savtell vs. Western & Atlantic Ruilro id, 567. 
10. Lease of Western & Atlantic Railroad, by act providing for, 
lessees were made subject to suit in any county in which road 
is located. Ibid 
11. Employee must be free from fault or negligence to authorize re- 
covery by himself, or, in case death results, by widow; doc- 
trine of apportionment of damages on account of contributory 
negligence does not apply. Atlanta & West Poini Railroad vs. 
Webb, 586; Kenney vs. Central Railrood, 590. 

















REASONABLE TIME. See Contracts, 8. 
RECOGNIZANCE. See Scire Facias. 







RECOUPMENT. See Set-Off and Recoupment. 






RE-ENTRY. See Vendor and Purchaser, 2. 
REGISTRY LAWS. See Mortgage, 4, 8. 







RES ADJUDICATA. See Judgments, 6, 7, 10, 15, 18, 20, 22, 25. 







RES GESTZ. See Hvidence, 2, 10. 


ROADS AND BRIDGES. 


1. Private way over land, prescriptive right can only be acquired to 
by showing uninterrupted use of permanent way, not over fif- 
teen feet wide, kept open and in repair for seven years. Short 
et al. vs. Walton et al., 28. 

2. Not sufficient to show that claimants have been accustomed for 
‘more than seven years to pass over the land, changing the 
way as they saw fit, to avoid obstructions or for convenience. 
Ibid. 

8. Neighborhood road used by settlement of people, is not public 
road in sense of Code and in common parlance. Hart et al., 
justices, vs. Taylor, 156. 

4. Blow-posts, §708 of Code requiring erection of by railroads, is 

applicable only to crossings of public roads. Georgia Railroad 

v8. Cox, 455. 
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SALE BY COMMISSIONER OR MASTER See Hquity, 15. 





SALES. 


1. Purchase without warranty and at buyer’s risk, plea setting up 
damage from defective quality of article, properly stricken. 
Woolfolk vs. Beach, 67. 

2. Piano sold conditionally on payment of certain price, title remains 
in seller to secure balance, and he is not required to tender 
back the part paid as condition precedent to recovery. Guil- 
ford, Wood & Co., for use, vx, McKinley, 230. 

8. Merchantable, defendant may show that article was not, and that 
its value has been paid, in which event seller cannot recover. 
Ibid. 

4 Commissioner or master in chancery, sale by is always subject 
to confirmation by chancellor, and a large discretion is allowed 
him. Waiters vs. Hargrove, com’r, et al., 267. 


5. Crop not planted, no complete sale thereof can be made, Hunt- 
ington vs. Chisholm, 270. 

6. Crop planted, but sale did not embrace whole crop or any par- 
ticular part, no sufficient identification to pass title against 
bona fide purchaser. Ibid. 

7. Note provided that guano was sold under analysis of inspector, 
and that inspector is constituted “‘ agent, and 
agree to be bound by his inspection;” no such express contract 
by purchaser to be bound by analysis as to authorize court to 
strike plea that article was worthless as a fertilizer. Wiggins 
vs, Cleghorn, Herring & Co., 364. a 

8. Ambiguous, contract was, and meaning should have been left to ; 
jury. Jdid. 

9. Fertilizer accepted with warranty ‘‘as to its effects on crops, 
only as to the analysis of the state inspector as evidenced by 
his brand on each and every package,” purchaser cannot avoid 
paying therefor if the packages were actually branded in the 
way contemplated by contract. Jackson vs. Langston & Orane, 

392. 




































SCHOOLS. 


1. Dismissal of teacher by local trustees for cruel treatment, and 
affirmance by county board of education, decision binding upon 
all parties. Pierce, relator, vs. Beck, commissioner, et al., 418. 

2. Teaching done in defiance of such decision, no right to compen- 

sation out of public school fund accrued therefor. Ibid. 














SCIRE FACIAS. 


1. Recital that principal had been indicted for offense of misde- 
meanor, that he gave recognizance for his appearance, etc., 
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and that the bond had been duly forfeited, described offense 

with sufficient particularity. Rich vs. Colquitt, governor, 197. 
2. City court holding four sessions a year, in March and Sep- 
tember for the transaction of criminal business only, and in 
June and December for civil and criminal business, sci. fa. 
on bond forfeited at June term, being a civil proceeding, prop- 
erly made returnable to next December term. bid. 




























SERVICE. See Process and Service. 


SET-OFF AND RECOUPMENT. 


1. Tort committed by ‘‘ the people of the plaintiff,” upon the ten- 
ant’s crop, cannot be set up by way of recoupment against 
landlord’s rent, especially where there is no evidence that 
plaintiff ordered tort committed. Brown vs. Alfriend, 12. 

2. Sale without warranty and at purchaser’s risk, damage from 
worthless quality of article cannot be recouped. Woolfolk vs- 
Beach, 67. 

8. Payment of one person of debt of another without consent or 
request of latter, not allowed as set-off to suit by latter against 
former on due-bill. Patillo vs. Smith & Clifford, 265. 





SHERIFF. See Mandamus, 1. 
SLANDER. See Lidel and Slander. 
SOLICITOR, COUNTY. See Costs, 1. 
SOLICITOR GENERAL. See Costs, 1, 3, 4. 
SPECIFIC PERFORMANCE. See Zouity, 34. 
STOCKHOLDERS. See Banks, 2, 3; Corporations, 4, 5. 










STREET RAILROAD. See Railroads, 6. 
SUBROGATION. See Husband and Wife, 15. 
SUPERSEDEAS BOND. See Surety and Indorser, 2, 3. 


SURETY AND INDORSER. 


1. “Indorser” written after name on face of note, constitutes writer 
either a joint maker or indorser, and he may be sued with 
other makers, the note being payable to bearer and the origi- 
nal payee not indorsing it. Callaway vs. Harrold, Johnson & Oo., 
111. 

2. Supersedeas bond, affirmance by supreme court, plaintiff has op- 

tion either to enter up judgment against principal and sure- 








INDEX. 747 


ties, as in cases of appeal, or to cause execution to issue against 

them without, as in cases of stay-bonds. Gwyer vs. Kennedy, 

255. 

8. Execution could have been issued at any time at instance of 
surety, and paid off and controlled by him against the other 
parties. Ibid. 

4. Judgment cannot be rendered, on mere motion, or on trial of 

main case, in favor of plaintiff against sureties on forthcom- 

ing bond, either in attachment or distress for rent. Clary & 

Whaley vs. Haines et al., 520. 


5. Bail trover, surety can no more go behind judgment by affidavit 
of illegality than can principal. Jackson et wl. vs. Guilmartin 
& Co., 544. 

6. Notice of non-payment, proof of is part of plaintiff’s case in suit 
against indorser of note payable at chartered bank, even if 
there be no plea. Falk & Co vs. Rothschild, 595. 

7. National bank is chartered bank within meaning of $2781 of Code 
on subject of notice and protest. bid. 

8. Accommodation indorser, against whom creditor has obtained 
judgmeat, who alleges discharge by dismissal of prior suit on 
same claim in which security on appeal was given, must show 
that dismissal was by creditor or at creditor's instance. Arm- 
strong, adm’r., et al, vs. Lewis, 680, 


TAX. 





TENANCY IN COMMON. 





1. Property included within corporate limits by survey under city 
engineer and tax paid thereon for several years without pro- 
test or objection; though it be subsequently discovered that 
property was not in fact within limits, amount paid as tax 
cannot be recovered. Jackson vs. City of Atlanta, 228. 

2. Dogs, taxation of by municipal corporation, etc., authorities 

cited. Cranston vs. Mayor, etc., of Augusta, 578. 


1. Whole estate sold by one tenant, as joint property of himself and 
co-tenant, holding himself out as authorized to represent latter, 
and purchaser enters into possession claiming under both ven- 
dors, co-tenant is not ousted if he neither authorized nor rat- 
ified. - Sewell vs. Holland, 608. 

2. Title, legal or equitable, thus acquired, will attach only upon the 
undivided interest of the tenant with whom he dealt, and he 
will be a tenant in common with the original co-tenant. Ibid. 

8. Co-tenant cannot prevent partition at instance of vendee, on 

ground that consideration of deed was, in part, a corrupt 
agreement to compound a felony. Ibid. 

46 
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4. Undivided joint ownership and use of lands, and joint enjoy- 
ment of profits, constitute partners; but this does not interfere 
with rule that members of firm are tenants in common. Sut- 
live vs. Jones et al., 676. 


TIME. See Justice Courts, 8. 


TORTS. 
1. Recoupment, tort committed by ‘‘ the people of plaintiff” upon 


the tenant’s crop, cannot be set up against landlord's rent, 
especially where there is no allegation that plaintiff ordered 
tort committed. Brown vs, Alfriend, 12. 

2. Contract made with city for working streets for one year, city 
reserving right to ‘‘ judge of the faithfulness and sufficiency of 
said contractor and the hands he may have employed;” if con- 
tractor be captiously discharged before expiration of year, he 
has cause of action for damages. Alexander vs. Mayor, etc., of 
Americus, 36. 

8. Employee engaged in blasting, suit for injury resulting from 
premature explosion, if defective powder alleged to have been 
furnished, unnecessary to state particular elements in the mix- 
ture which rendered it unsafe. Hagle & Phenix Man. Co. vs. 
Welch, 444. 

4. Druggist recommends prescription, not as his own, but as that 
of another named person, and is ordered by customer to fill it, 
and does so, charging only for the medicines and tor compound- 
ing them, he is not responsible for any damage which may 
result from the use of remedy. Ray vs. Burbank & Jones, 505. 

5. Homicide of passenger by collision of trains, prima facie felony. 
Widow of passenger cannot recover unless she either prose- 
cutes or shows good excuse for failure. Saztell vs. Western & 
Atlantic Railroad, 567. 


TROVER. 


1. Conversion by debtor of property transferred as security, of 
greater value than amount due, measure of damages is debt, 
with interest. Clark et al. vs, Bell, ex’r., 147. 

2. Bail trover, surety can no more go behind judgment by affidavit 
of.illegality than can principal. Jackson et al vs. Guilmartin 
& Oo., 544. 


TRUSTS. 
1. Purchaser of trust property from trustees, under order of proper 


court for sale, etc., with written evidence of title and seven 
years’ possession, acquires good prescriptive title. Varner vs. 
Gunn et al., 54. 

2: Prescription which operates against trustees holding title, oper- 
ates also against cestui que trust, Ibid. 
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Mortgage by trustee to cestui que trust conditioned for faithful 
execution of trust, cannot be discharged by his paying the 
money to himself; therefore it cannot be discharged by a pur- 
chaser’s paying the money to him. Hawkins et al., ex’rs, vs. 
Taylor et al., 171. 


. Assignment by married woman of interest of herself and minor 


children in mortgage, valid as to herself, if based upon consid- 
eration received by herself or her agent, but void as to the 
children. Ibid. 


. Lien upon property for supplies furnished to make crop, trustee 


cannot create. Tift & Co. vs. Mayo et al., 246. 

Cestui que trust, though a married woman, had power, in 1872, 
to mortgage her separate estate just as a feme sole, unless re- 
strained by deed of trust. Ibid. 


. Free persons of color, in 1842, paid purchase money for land, 


but title was taken to third person under agreement to hold 
it in trust for her and her heirs, such trust was void as being 
contrary to the then declared policy of the state. Swoll et al. 
vs. Oliver et al., 248. 


. Creditor seeking to set aside trust deed on ground that it is 


fraudulent as to him, may proceed against fraudulent trustee 
who is holder of legal estate, without joining cestué que trust. 
Tucker vs. Zimmerman et al., 599. 


. Power to sell, does it include power to mortgage? Colesbury vs. 


Dart et al., 620. 

Mortgage of portion of property at instance of three of benefi- 
ciaries, who received proceeds of loan ; foreclosure not en- 
joined at their instance, the presumption being that amount 
advanced to them was not in excess of their share of estate. 
Decree of foreclosure not binding on beneficiaries not parties 
to bill. J did. 

Power to mortgage conferred by deed made prior to Code, not 
nullified by $2335. did. 

Notice of trust did not cast on mortgagee duty of seeing to appli- 
cation of money loaned. Ibid. 

Insurance payable at death to widow for use of herself and de- 
pendent children, vested in former, partly as her own and 
partly in trust for her children. Fletcher et al , ex'rs, vs. Collier, 
guardian, et al., 658. 

Fund being delivered in lump to her father to be managed for 
her and her children, he became her agent and was accounta- 
ble to her alone. Having died, a verdict in favor of her chil- 

dren against his legal representative, she not being a party, 

was illegal. J did. 
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VENDOR AND PURCHASER, 


1. Vendee fully acquainted with title at time of purchase, and hav- 
ing also acquired prescriptive title by possession, must pay for 
land. Bryan vs. Osborne, 51, 

2. Re-entry provided for in deed, sufficiently complied with if 
notice thereof was posted on lot; after expiration of ten days, 
under terms of deed, it would defeat title of purchaser, Swoll 
et al. vs. Oliver et al., 248. 

8. Notice of recitals in deed constituting link in chain of title, pur- 
chaser charged with. Rosser vs. Cheney et al., 468. 

4. Administrator’s sale of wild lands on credit and bond for titles 
given; representations made concerning title, twelve months 
thereafter, on executing deed and taking mortgage for pur- 
chase money, not cause for rescision or for withholding pay- 
ment. Kirkland vs. Wade, guardian, 478. 

5. Lien of material-man superior to mortgage by vendee to vendor, 
cotemporaneous with deed to him (vendee), to secure the pur- 
chase money. Tanner vs. Bell et al., 584. 


VENUE. 


1. Superior court of county where some of the defendants against 
whom substantial relief is prayed, reside, has jurisdiction of 
bill to set aside sale of stock designated by Code as realty. 
Eagle & Phenia Oo, et al., vs. West et al., 120. 

2. Though main attack of bill may be against surety, yet if sub- 
stantial relief is prayed against administrator, venue may be 
laid in county of latter. Avustin et al. vs. Raiford, adm’r, et al., 
125. 

8. Lessees under West. & At. Railroad lease act, are subject to be 
suedin any county in which road is located. Savteli vs. West. 
& At. Railroad, 567. 


VERDICT. 

1. Written request by ten of jury of twelve which found defendant 
guilty, that court would be as lenient as possible, properly 
refused record with verdict, jurors stating that they acted 
merely as individuals. Roby vs. State, 45. 

2. Equity causes, acts authorizing special verdicts in; only such 
issues need be submitted to jury as, together with facts ad- 
mitted by pleadings, will bring out truth of case fully enough 
to sustain decree. Bryan vs. Osborne, 51. 


VOLUNTARY PAYMENT. See Taz, 1. 


WARRANTY. 
1. Purchase without warranty and at buyer’s risk, plea setting up 
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damage from defective quality of article, properly stricken. 
Woolfolk vs. Beach, 67. 

2. Merchantable, defendant may show that article was not, and 
that its value has been paid, in which event seller cannot re- 
cover. Guiiford, Wood & Oo., for use, vs, McKinley, 230. 

8. Fertilizer accepted with warranty “as to its effect on crops, only 
as to the analysis of the state inspector as evidenced by his 
brand on each and every package,” purchaser cannot avoid 
paying therefor if the packages were actually branded in the 
way contemplated by contract. Jackson vs. Langston & Crane, 
892. 

4. Eviction established when it is shown that land was levied on 
under judgment against person from whom warrantor derived 
title of older date than warranty, that claim was interposed, 
land found subject, and sold, and that warrantee had yielded, 
or been turned out of possession. Drinkwater vs. Moreman, 
395. 

5. Judgment resting on warranty older than constitution of 1868, 
will prevail over homestead right under that constitution, 
though eviction took place after its adoption. Tbdid. 

6. Bankrupt, warrantee adjudicated, and land set apart to him by 
assignee as exempt, his right to avail himself of warranty, on 
subsequent eviction, is unaffected.. did. 

7. Implied warranty not pleaded, defense not available even if sus- 

tained by evidence. Purrott & Bro. vs. Johnson, 475. 

























WAYS. See Roads and Bridges, 1, 2. 


WEIGHTS AND MEASURES. See Hovidence, 18. 







WILLS. 


1. Bequest to son, with no power of disposition, his interest being 
for life only, but in case of issue, then to his child or children, 
but in event of no issue, then to be divided among testator's 
relatives named in will, does not create estate tail, but life 
estate with remainder over. O’ Byrne et al. vs. Feeley, et al., 77. 

2. Minor over fourteen years of age may make will disposing of 
both realty and personalty. Ibid. 

8. Existence of will proved by parol, without objection, presump- 
tion, nevertheless, until will is produced, that realty goes 
where law casts it. Miller et al. vs. Speight, 460. 

4. Bequest to daughter in 1856, of residue of estate to her own 

proper use and benefit, free from disposition of husband, ete., 

creates separate estate. Windsor et al. vs. Bell, ea’r, 671. 
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WITNESS. 


1. Child seven years of age may testify, if upon examination she 
be found intelligent, etc. Johnson os. State, 35. 

2. Brief of evidence agreed on at former trial, admissible to attack 
testimony of witnesses who swore at both trials, proper foun- 
dation being laid. Taylor vs. Morgan, 46. 

3. Attorney present at conversation between administrator and par- 
ties contemplating purchase from widow, competent on ques- 
tion as to whether estate was estopped from aguin selling by 
reason of what was said by administrator at that time, though 
latter be dead, and though attorney was advising counsel of 
purchaser. Allen, adm’r, vs. Morgan et al., 107. 

4. Especially is he competent where evidence of administrator on 
former trial is in court, and was, in fact, subsequently intro- 
duced, Ibid. 

5. Issue whether mortgage had been settled by giving of new notes, 
not competent to ask maker generally if new notes were not 
given in settlement of a former indebtedness. Davis vs. Dunn, 
123. 

6. Executor, suit by, defendant not incompetent as to any relevant 
conversation between himself and the executor, though origi- 
nal contract between himself and the testator was recited in 
the conversation. Clark et al. vs. Bell, ea’r, 147. 

7. Nor was he incompetent as to amount of improvements placed 
by him on land which formed part of original contract. bid. 

8. Survivor competent, though other party to contract was dead, 
under peculiar facts uf this case. Hummond, surv. part, v8. 
Drew, 189. 

9. Attesting witness must be produced, or his absence accounted 
for, to prove execution of written contract touching sale of 
land. Davis vs. Alston, 225. 

1¢, Feeling of witness towards party may be shown, but cause there- 
of is inadmissible. Conyers vs. Field, 258. 

11. Bigamist, second marriage of void, and does not render woman 
incompetent to testify against him. JvAnson vs. State, 305. 

12. Impeached by proof of general bad character, witness may be, 
but not by special acts of adultery. did. 

13. Question asked witness by court should not intimate opinion 
against prisoner. Harris vs. State, 359. 

14. Particulars of difficulty between himself and prosecutor, witness 
for defense. cannot be asked on cross examination, he not hav- 
ing denied ill-feeling. Patman os. State, 379. 

15. Account set apart to widow by appraisers for year’s support, in 
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suit thereon, she is competent in her own behalf. Doyle vs. 
Martin, 410. 

16. Letter containing admissions derogatory to complainant’s title, 
put in evidence by defendant on prim1 facie proof of hand- 
writing, complainant incompetent to disprove genuineness, if 
his title is derived from a deceased person, and the defendant 
is in possession under his heirs. Ford vs. Holmes, 419. 

17. Jurisdiction of state, witness beyond, sufficient cause for not 
producing him. Hagle and Pheniz Man, Oo. vs Welch, 444. 


18. Party a witness, interest considered in valuing his evidence. 
Kenney vs. Cent. Railroad, 590. 


19. Party competent to testify to time when other party died, and to 
many other facts. Fletcher et al. ex'rs, vs. Collier, guardian, et 
al , 653. 


YEAR’S SUPPORT. See Administrators and Executors, 4, 9. 





